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STATE UPDATES

COVID-19 Dominates State Governance &
Lawmaking in 2020

As the country continues to grapple with the uncertain reality of the
COVID-19 global pandemic, one thing is clear: it is imperative that
servicers stay well-informed of policies and guidance impacting
borrowers and understand the risks of noncompliance. This is

true even when the requirements are only suggestions from state
regulators and not required by law.

Many of the emergency rules, regulations, advisories, and other
forms of guidance by state legislatures, governors, and regulatory
agencies have been cumbersome, piecemeal, and have relied on
lenders to deliver critical services to borrowers in a short period of
time. What the various consumer financial protection efforts tend to
have in common is a focus on temporary pauses of foreclosures and
evictions, loan accommodations, and restrictions on late fees, other
assessments, and negative credit reporting.

Tracking Regulatory Hurricanes

In the early stages of the COVID-19 many servicers, so Covius Compliance
crisis, multiple states and the federal Solutions adjusted our regulatory
government moved quickly to halt tracking and client communication
foreclosures and evictions through strategies to make sure that our
emergency legislation, executive clients had the most current and
orders, and in some instances, public accurate information.

proclamations on social media.
We compiled a list with links to

Keeping up to speed with the original sources of all the pertinent
constantly changing mandates state and federal action on foreclosure
from multiple state and federal moratoriums and related matters and

agencies proved challenging for sent frequent alerts to our clients with
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the latest developments. Many clients
told us that our consolidated alerts
proved to be an invaluable resource
that helped them to cut through the
noise and clutter of the daily news cycle.

States Step in to Protect Renters
and Borrowers

COVID-19 has disrupted many
aspects of American life, including
the legislative process in most
states. Out of concern over potential
outbreaks among legislators, more
than half of state legislatures went
into temporary recess beginning in
March, and some states opted to end
their legislative sessions early. As a
consequence, many states left the
pandemic response to governors,
state regulators, and in some cases,
state courts.

In states with longer legislative
sessions, lawmakers were able

to address relief for renters and
borrowers through the normal
process. In Massachusetts, for
example, statewide bans on evictions
and foreclosures were advanced
through the legislature and later
extended by Executive Order.

The District of Columbia enacted
several wide-ranging COVID-related
measures, including an expansive
moratorium on evictions throughout
the state of emergency and for 60
days after the emergency ends.

In one of the more creative (and
legally questionable) moves, the

Governor of New York issued an
executive order modifying New

York Banking Law and declared

that a servicer’s refusal to grant a
90-day forbearance to any person
experiencing a financial hardship
due to COVID-19 would “be deemed
an unsafe and unsound business
practice.” The order was incorporated
into an emergency regulation by the
New York Department of Financial
Services on March 24.

State Courts Take the Lead

In certain jurisdictions where
governors and lawmakers did

not act early in the crisis, de facto
foreclosure and eviction moratoriums
were ordered through state courts.
Maryland was one of the first states to
impose a suspension on foreclosures
and evictions by court order; the

stay was mandated on March 18 and
ran through July 25. The governor

of Maryland subsequently issued an
executive order effectively prohibiting
lenders from initiating the foreclosure
process or sending Notices of Intent
to Foreclose during the COVID-19
emergency.

In New York, the Chief Administrative
Judge in the state court system issued
a memo postponing “all nonessential
functions of the courts,” including
evictions and foreclosures in order to
limit exposure to litigants and other
parties involved.

Similarly, the Maine Supreme Judicial
Court was compelled to “significantly
curtail court proceedings in the
interest of public safety and the

health and safety of Judicial Branch
Employees.” The initial orders limited
court proceedings to those matters

in which there was a risk of injury

or death, and the court later issued
Pandemic Management Orders, which
incrementally increased the number of
case types that would be heard.
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Voluntary Moratoriums and
Guidance on Pre-Foreclosure
Notices

Some states took a more permissive
approach and encouraged lenders
to voluntarily halt foreclosures. For
instance, California’s governor issued
an order requesting that lenders
refrain from foreclosures or evictions
that arose “out of a substantial
decrease in household or business
income, or substantial out-of-pocket
medical expenses, which were caused
by the COVID-19 pandemic, or by any
local, state, or federal government
response to COVID-19"

Only a handful of states
provided guidance
specifically related to
pre-foreclosure notices.

Despite numerous states having
some form of moratorium in place,
few states directly addressed the issue
of whether servicers should continue
sending pre-foreclosure notices to
borrowers in default. Only a handful of
states provided guidance specifically
related to pre-foreclosure notices.

On April 16, Maine's governor wrote
a letter directed at the mortgage
industry urging lenders “to avoid
initiating both residential and
commercial foreclosures and to
pause any foreclosures in progress,”
to “refrain from mailing notices to
cure to Maine residents” while a
federal moratorium is in place, and to
“continue to work with all borrowers
in a proactive way."

Although Rhode Island never
mandated a foreclosure moratorium,
the Rhode Island Department of
Business Regulation (DBR) issued
guidance in April on pre-foreclosure

notices. Rhode Island law requires
certain notices to be sent to borrowers
before a loan is 120 days delinquent,
and the DBR clarified that this 120-day
period only begins once a forbearance
agreement terminates. The purpose
of the guidance is to allow lenders

“to honor the spirit of the CARES Act
by affording relief to mortgagors

who have requested assistance”
without violating Rhode Island law or
incurring penalties.

Maryland is the only state that actively
prevented servicers from sending
pre-foreclosure notices to borrowers
during the foreclosure moratorium.
By executive order, the Governor

of Maryland suspended the state's
Notice of Intent to Foreclose (NOI)
Electronic System “until the state of
emergency is terminated and the
catastrophic health emergency is
rescinded.” Although the order does
not specifically direct lenders to stop
sending NOlIs to borrowers, it acts as
a de facto prohibition because of the
legal requirement to register each
NOI with the state regulator within 5
days of mailing to the borrower.

State-Level Forbearance and Loss
Mitigation Directives

In addition to the protections
provided through mandatory
moratoriums, multiple states enacted
mortgage relief measures that include
loan forbearance. For example,
lawmakers in New York passed bills
designed to head off foreclosures by
creating expansive new forbearance
procedures for residential loans in the
Empire State.

New York

New York law now places the burden
on servicers to proactively solicit a
forbearance application from any
borrower who “is in arrears or on a
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trial period plan, or who has applied
for loss mitigation.” For any borrower
who qualifies, a servicer must grant
a 180-day forbearance and grant an
additional 180 days at the borrower’s
request. To qualify, a borrower must
show “financial hardship” due to
COVID-19, although the law does

not define what “financial hardship”
means. The New York Department of
Financial Services has indicated that
a mere attestation from the borrower
could be sufficient.

New York has also outlined the
specific options that must be made
available to borrowers once the
forbearance is complete; these
include: (1) extending the term of the
loan for the length of the forbearance
period without additional interest,
late fees or penalties; (2) repaying
the arrears in monthly installments
for the remainder of the loan term
without penalties or late fees; or (3)
negotiating a loan modification or
other option for repayment.

California

California joined the fray by enacting
homeowner relief legislation, but
unlike New York, the California
measure does not impose mandatory
forbearance periods. An earlier version

of the California bill would have
allowed some borrowers to avoid
making payments for up to 360 days
regardless of delinquency status,

but industry groups aggressively
and successfully lobbied to have this
provision removed from the final bill.

The new California law does require
forbearance denial notices; servicers
must now provide written notice

to borrowers whose forbearance
requests are denied and must give
borrowers 21 days to cure any defects
in their requests.

Washington DC

The District of Columbia also enacted
forbearance laws requiring loan
servicers to develop deferment
programs for borrowers. At a
Mminimum, the DC measures mandate
forbearance of mortgage payments
for at least 90 days. One DC bill goes
further and adds an unusual reporting
requirement: the District has directed
servicers to submit a list of all
borrowers with approved forbearance
agreements to the Department of
Insurance, Securities, and Banking.
The submissions must be made in
15-day intervals for the duration of the
public health emergency and 60 days
after the emergency ends.

T
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Spotlight: Remote Online Notarization Gains
* Wider Acceptance

N

Although the use of technology in the financial sector is often
limited by state laws and regulations, some state lawmakers have
shown an increased willingness to accommodate technological
innovations in lending and other financial services. In particular,
the past several years have seen widespread adoption of remote
online notarization (RON) laws. By the beginning of 2020, at least
23 states had enacted statutes authorizing signers to appear
remotely before notaries.

The onset of the COVID-19 pandemic and accompanying
lockdowns quickly transformed the convenience of remote
notarization into a necessity for many borrowers. Most states
with RON statutes that had not yet gone into effect allowed
for temporary or early implementation, while those with laws
already in effect temporarily relaxed training and certification
requirements to facilitate more widespread use of RON.

temporary measures via executive orders, although the scope
and duration of the authorizations varied considerably from

state to state. Some states simply suspended or expanded the

D “physical appearance” requirement for notarizations, while others
mandated more detailed policies and procedures that remote
notaries must follow.

T N Nearly every state without remote notarization adopted
(2]

By the end of the 2020 legislative session, at least six states had
enacted permanent RON laws. Additional states are likely to
follow, as more state lawmakers recognize the flexibility that
remote notarization provides. 2021 could see states that have thus
far resisted permanent remote notarization taking another look at
the issue.

Covius Compliance Solutions has been watching this issue for
several years in order to keep our clients up to date on the latest
state-by-state developments in remote notarization. We have
also made changes to our origination and loss mitigation libraries
L to ensure compliance with state recording requirements and to
accommodate signers that may be using a remote notary.
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State Legislation: Clamping Down on Collectors

Despite the pandemic dominating
the news and the attention of
lawmakers, some states still managed
to advance bills unrelated to COVID-19
that will impact the financial services
industry. The usual suspects, California
and New York, both put forward
legislation to regulate debt collection
on the state level.

California

Assembly Bill 1864
California's Mini-CFPB

AB 1864, the California Consumer
Financial Protection Law (CCFPL)
was enacted in late September

and will go into effect on January 1,
2021. The bill revamps the existing
Department of Business Oversight
into the new Department of Financial
Protection and Innovation (DPFI)

and gives the DPFI an expanded
mandate over financial products and
services in California. Like the federal
Consumer Financial Protection

Act, the CCFPL gives regulators
enforcement authority over “unlawful,
unfair, deceptive, or abusive” acts or
practices.

Thanks in part to the lobbying

efforts of industry advocates like

the California Mortgage Bankers
Association, the final version of

the bill expressly exempts finance
lenders, residential mortgage lenders,
mortgage servicers, mortgage
originators, and federal and state
chartered banks from most provisions
of the statute.

Senate Bill 908
Debt Collection Licensing

Debt collectors in California were last
required to be licensed in 1992, and

the newly enacted Debt Collection
Licensing Act has re-imposed that
requirement. Debt collectors and debt
buyers will now need to be licensed
by the DPFI in order to collect in
California.

Thankfully the bill exempts depository
institutions and those licensed

under the California’s Financing

Law, Residential Mortgage Lending
Act, or Real Estate Law (among
others). Collectors not exempted

will be required to adhere to the

new law’s collection restrictions

and include specified disclosures

in communications with debtors
(including details about the debt and
the collector’s license number).

New York

Assembly Bill 7191/Senate Bill 2343
Debt Collection Licensing

Governor Cuomo's proposed 2021
Executive Budget originally included
a provision to license consumer debt
collectors and expand the state's
licensing authority. However, due to
the focus on COVID-19, that proposal
was scrapped when the New York
legislature approved the budget in
early April.

The issue was resurrected in July
when committees in the Assembly
and Senate each amended a
stand-alone bill on debt collection
licensing. If enacted, this bill would
require licensure by the New York
Department of Financial Services and
would place requirements similar
to those mandated in California
and other states on New York debt
collectors.
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New York City
Preferred Language Rule

The city of New York has its own
regulations and regulatory agencies,
including the NYC Department

of Consumer Affairs (DCA), which
licenses and regulates debt collectors
(among other industries). The DCA
has maintained rules governing the
conduct of debt collectors operating
in New York City since 2010, and in
early March, the agency proposed
“preferred language” amendments to
its rules.

In an attempt in improve language
access for consumers with limited
English proficiency, the DCA proposed
to require that collectors first request
and record each consumer’s language
preference before attempting to

collect a debt. Unfortunately, this
proposal came in the midst of the
COVID-19 lockdowns, so members of
the financial services industry did not
have adequate notice and therefore
did not participate in the rulemaking
process.

The rule also requires disclosures
about any language access services
offered by the collector, so prior to
the effective date, Covius Compliance
Solutions updated our New York
pre-foreclosure notices to add the
new disclosures. As the financial
services industry was largely left in
the dark on the new requirements,
we investigated this issue and
subsequent guidance from the DCA
and provided detailed updates to our
clients via webinars and email alerts.

Tech Update: New Jersey Launches
Pre-Foreclosure Notice Registration System

State pre-foreclosure notice
requirements seem to expand every
year, and some state lawmakers
have added mandatory reporting

to state regulators as a prerequisite
to foreclosure. In states like Maine,
Maryland, Massachusetts, New York,
and North Carolina, when a lender
sends a pre-foreclosure notice to a

2020 Overview and 2021 Preview of Significant Regulatory Developments

borrower, the lender is also required
to register or send a copy of the notice
to the state.

Earlier this year, the New Jersey
Department of Cormmunity Affairs
(DCA) implemented its own
registration system as required by NJ
Assembly Bill 5000 (enacted in 2019).
AB 5000 requires lenders to provide
a copy of each notice of intention to
foreclose (“NOI") sent to a borrower in
New Jersey to the DCA along with a
description of the property by street
address, block, lot, and municipality.
The bill also required the DCA to
“create a centralized portal allowing
for electronic submittal” of each NOI
and to provide the lender with a
written acknowledgment of its receipt
of each NOI.

PG 7
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Because Covius has experience with
implementing similar systems in
other states, we offered our assistance
to New Jersey regulators and worked
closely with the DCA as it developed
its NOI registration process. We also
hosted a representative of the DCA on
one of our monthly webinars in order
to prepare our clients for the new
system.

Keeping up with the latest updates to
pre-foreclosure notice requirements
also means staying current with
various states’ changes to technical
requirements. Maryland and New York
updated their pre-foreclosure notice
registration systems this year, and the
Covius Compliance Solutions team

2021 WATCH ITEMS

stayed in close contact with regulators
in both states throughout the year

to ensure that our clients would

have current, accurate information.
We also provided feedback to the
departments developing these
systems so they would understand
the practical challenges faced by
lenders trying to comply with state
requirements.

More COVID-19 Legislation

With multiple states reinstituting
stricter stay-at-home measures at the
end of 2020, recovery for homeowners
affected by the pandemic may take
longer than hoped. The response

by state lawmakers may depend on
whether the federal government
takes any action to further extend
foreclosure moratoriums or otherwise
provide relief to borrowers.

States such as Massachusetts, New
Jersey, and New York have multiple
pending COVID-19 bills that could be
taken up again in the next legislative
session, especially if these states are
not satisfied with federal measures.
Some of the bills proposed earlier
this year have included provisions
that are particularly troubling to the
mortgage industry. As an example,
one New York bill sought to empower
courts in foreclosure cases to modify
mortgages. Bills in several different
states endorsed the idea of allowing

2020 Overview and 2021 Preview of Significant Regulatory Developments

borrowers to skip (and never repay)
one or more monthly mortgage
payments.

Because much of the federal
foreclosure relief has applied only to
federally-backed mortgages, we could
see more states mandating specific
forbearance and loss mitigation
requirements for non-federal loans.

Covius Compliance Solutions will
continue to monitor and analyze
these types of proposed bills in the
coming year. With the unusual role
that governors, state regulators, and
state courts have taken in 2020, we
also expect to maintain our expanded
state monitoring and client alerts.

Covius Compliance Solutions will
continue to monitor and analyze
these types of proposed bills in
the coming year.

PG 8
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State Consumer Protection and Licensing of

Financial Services

An increased focus on state consumer
protection laws has been trending
over the past several years, prompted
in part by the Trump administration’s
efforts to restrain the CFPB. If state
legislatures are able to adjust to
COVID-19 issues and resume normal
work in the 2021 session, some

may decide to take up consumer
protection or licensing bills.

States that do not currently license
mortgage servicers or debt collectors
could propose bills to give state
regulators more supervision and

FEDERAL UPDATES

enforcement authority. Others may
decide to follow the example of
several New England states and get
state agencies more directly involved
in the pre-foreclosure process.

Whenever these types of bills

have the potential to impact pre-
foreclosure notices or processes,
Covius Compliance Solutions begins
the tracking process early to identify
any necessary changes to our
template libraries. This allows us to
keep everything up to date well ahead
of any statutory deadlines.

CFPB - Legal Challenges and a Long Overdue

Rulemaking

Seila Law Tests the Limits of Agency Independence

Earlier this year, the Consumer
Financial Protection Bureau (CFPB)
faced a significant legal challenge
before the Supreme Court in Seila Law
LLC v. Consumer Financial Protection
Bureau (140 S. Ct. 2183). Seila Law LLC,
a California law firm, sought to defend
itself against a civil investigative
demand issued by the CFPB by
arguing that the Bureau lacked the
legal authority to investigate the firm.

The argument before the Court was
whether the CFPB was operating
without proper constitutional
authority because the Bureau's
director could only be removed

by the president for “inefficiency,
neglect, or malfeasance.” The plaintiffs

in Seila Law argued that this for-
cause removal provision violated
the separation of powers because
it impermissibly restricted the
president’s executive power.

The California Federal District Court
and 9th Circuit Court of Appeals
disagreed with the law firm and
upheld the constitutionality of the
CFPB's structure, but the Supreme
Court overturned the lower courts. In a
5-4 decision authored by Chief Justice
Roberts, the Court determined that
“the structure of the CFPB violates the
separation of powers” and the director
“must be removable by the President
at will."
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Some observers opposed to the very
existence of the CFPB hoped that

the Court would strike down the
entire Consumer Financial Protection
Act, but the Court declined to do so.
Instead, the Court severed the for-
cause removal provision, meaning that
the president may replace the CFPB'’s
director at will.

This decision left open the question
of whether the CFPB's prior actions
might be considered invalid in light

of the Bureau’s unconstitutional
leadership structure. In an attempt
to address this lingering issue, CFPB
Director Kathleen Kraninger officially
ratified “most regulatory actions the
Bureau took from January 4, 2012
through June 30, 2020" shortly after
the Supreme Court handed down

its decision. Kraninger took this step
in order to provide “the financial
marketplace with certainty that the
rules are valid in light of the Supreme
Court decision in Seila Law.”

Final Rule Brings the FDCPA into the 21st Century

On October 30, 2020, the CFPB issued
the final version of Regulation F, a
rule that implements parts of the

Fair Debt Collection Practices Act
(FDCPA). The FDCPA was enacted

in 1977, but prior to the creation of
the CFPB, no federal agency had

the authority to create regulations
interpreting or clarifying the Act.
Technology and debt collection
practices have changed considerably
in the past 43 years; this has led to
uncertainty and litigation over how to
apply the mandates of the FDCPA to
modern processes.

According to Director Kraninger,

the purpose of the rulemaking

is to “provide better protection

for consumers, clearer operating
procedures for debt collectors intent
on following the law, and easier
identification of the bad actors”

and to develop “a debt collection
system that works for consumers and
industry in the modern world.” The

The rulemaking document
spans over 650 pages, of which
approximately 33 pages make up
the text of the actual regulation.

2020 Overview and 2021 Preview of Significant Regulatory Developments

process of developing the new rule
has taken over seven years due to
the complexity of the issues that the
Bureau needed to address.

The rulemaking document spans over
650 pages, of which approximately 33
pages make up the text of the actual
regulation. The remainder consists of
background information, explanations
of the rulemaking process, an outline
of the CFPB's legal authority to make
the rule, and detailed analyses and
official commentary for each section
of the regulation.

Director Kraninger has often
emphasized her goal of providing
“clear rules of the road” for the
financial services industry to follow
and, in keeping with that philosophy,
this regulation seeks to clarify several
of the ambiguous and contentious
requirements of the FDCPA. In
particular, the rule provides the
following guidance:

* Meaning of “unusual” or
“inconvenient” time or place - the
FDCPA prohibits debt collectors
from communicating with a
consumer “at any unusual time
or place or a time or place known

PG 10



or which should be known to be consecutive days” or within a

inconvenient to the consumer.” period of seven days after having
The CFPB deliberately declined a conversation with the consumer
in the new rule to require about the debt.
consumers to “use specific words
to assert that a time or place is * Use of newer technologies - the
inconvenient for debt collection rule permits the use of technology
communications,” thereby placing such as emails and text messages
the onus on collectors to be more in debt collection, subject to certain
careful about communication that limitations and procedures.
the consumer may have indicated
is inconvenient. * Limited-content messages — in order
to address an issue that has been

* Consumer restrictions on the subject of much consternation
communication — the rule provides for collectors, the rule defines
that a consumer “may restrict “limited-content message,” a type
the media through which a of voicemail that a collector may
debt collector communicates by leave for a consumer that will not
designating a particular medium, be deemed a “communication”
such as email, as one that cannot under the FDCPA. This addition
be used for debt collection should help to address the dilemmma
communications.” This means, faced by collectors who need to
for example, that a collector may leave a voicemail without having to
not contact a consumer using a worry about some of the specific
particular email address or phone disclosure requirements of the
number that the consumer has FDCPA.

declared off-limits.
The final version of Regulation F
* Repeated or continuous phone calls will go into effect one year after its

—the rule creates a presumption of publication in the federal register,
. violation of the FDCPA's prohibition which should give the financial
on repeated or continuous phone services industry sufficient time to
calls if a collector calls “more make any necessary adjustments to
* . than seven times within seven collection procedures.

FDCPA Disclosure-Focused
Final Rule

The rule published in October
did not address the specific
disclosures that a debt collector
must provide in debt collection
communication; that portion
of the rule and a model form is
expected to be published some
time in December 2020.
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Supreme Court Loses Ginsburg and Adds Barrett

Amy Coney Barrett Confirmation

Shortly after the death of Justice
Ruth Bader Ginsburg earlier this
year, President Trump nominated
7th Circuit Judge Amy Coney Barrett
to fill the vacated seat on the United
States Supreme Court. Barrett was
confirmed as the 103rd associate
justice of the Court by a 52-48 vote in
the Senate on October 26.

Justice Barrett
began her
legal career

as a law clerk
for the Court
of Appeals

of the DC
Circuit Judge
Laurence
Silberman

and then for
Supreme Court Justice Antonin Scalia.
She practiced law for several years,
but most of her career in law focused
on teaching; she taught as a law
professor at Notre Dame and several
other law schools for approximately 15
years.

In 2017, Barrett was nominated and
confirmed to the 7th Circuit Court

of Appeals, where she served until

her confirmation to the Supreme
Court. The cases that came before
Judge Barrett involving financial
services issues generally had favorable
outcomes for industry; here are
several recent 7th Circuit decisions in
which Barrett participated:

e Casillas v. Madison Ave. Assocs., 926
F.3d 329 (7th Cir. 2019). In an opinion
written by Barrett, the court affirmed
the principal of “no harm, no foul”

2020 Overview and 2021 Preview of Significant Regulatory Developments

and held that a bare procedural
violation of the Fair Debt Collection
Practices Act, with no allegation

of actual harm, does not give
consumers the right to sue collectors.

Gadelhak v. AT&T Servs. 950 F.3d
458 (7th Cir. 2020). In another
Barrett opinion, the court held that
unwanted text messages sent by a
company to its customers did not
violate the Telephone Consumer
Protection Act (TCPA) because

the technology used did not meet
the definition of an “automatic
telephone dialing system” as
defined by the TCPA.

Walton v. BMO Harris Bank N.A.,
761 Fed. Appx. 589 (7th Cir. 2019).
The court rejected the consumer’s
allegations of Fair Credit Reporting
Act and Real Estate Settlement
Procedures Act violations because
the consumer was unable to
provide evidence that she suffered
any damage from the alleged
misconduct.

Deutsche Bank Nat’l Trust Co. v.
Cornish, 2019 U.S. App. LEXIS 12143
(7th Cir. 2019) and Chancellor v.
Select Portfolio Servicing, Inc., 762
Fed. Appx. 336 (7th Cir. 2019). In both
of these foreclosure-related cases,
the court rejected borrowers’ last-
ditch arguments and reaffirmed
well-established case law. In the first
case the court upheld the validity of
a foreclosure sale, and in the second,
the court upheld the finality of a
settlement between the parties.

PG 12



N
\’ COVIUS © 2020 Covius. All rights reserved.

Decisions Coming in 2021

The Supreme Court began its current
term in October 2020 and will be
hearing several cases that impact
the financial services industry;
observers of the court will no doubt
be closely monitoring Justice Barrett's
participation in these proceedings.
The Court held oral argumentsin
early December and are expected to
issue opinions within the next several
months for the following cases:

In Collins v. Mnuchin (No.19-422), the
Court will consider issues similar to
those addressed in Seila Law LLC

v. CFPB. The Collins case deals with
the structure of the Federal Housing
Finance Agency (FHFA) and whether
the agency's structure violates the
Constitution’s separation of powers.
The FHFA's structure is similar to that
of the CFPB, and the 5th Circuit has
held that the for-cause removal of the

FHFA's director is unconstitutional. The

Court is also being asked to address if
courts must set aside a final agency
action that the FHFA took when it was
unconstitutionally structured.

In another TCPA case, Facebook Inc.

v. Duguid (No. 19-511), the Supreme
Court will examine the definition of an
“automatic telephone dialing system”
in the TCPA to determine if that
definition encompasses any device
that can “store” and “automatically
dial" telephone numbers, even if the
device does not use “a random or
sequential number generator.” The
9th Circuit decision in this case caused
heartburn for industry, as it seemed to
suggest that most dialing technology
in use today falls under the definition
of an automatic telephone dialing
system; this would subject nearly every
company that calls or texts consumers
to potential liability under the TCPA.

CARES Act and Federal Agencies Hit the

Foreclosure Pause Button

CARES Act to the Rescue

In the wake of unprecedented
shutdowns aimed at containing

the spread of COVID-19, Congress
sought to ease some of the negative
economic impact by passing the
Coronavirus Aid, Relief, and Economic
Security (CARES) Act in late March.

The CARES Act contains multiple
provisions intended to stimulate the
economy but also includes a 60-day
moratorium on foreclosures and
evictions for properties with “federally
backed” residential mortgage loans.
“Federally backed"” loans include
mortgages issued or backed by FHA,
VA, USDA, and Fannie Mae or Freddie
Mac (the GSEs). The moratorium

expired on May 17 but has been
extended by federal agencies and the
GSEs several times, with the latest
extension running through January 31.

In addition to protection from
foreclosure, the CARES Act provides
a procedure for affected borrowers
to request and receive a 180-day
forbearance that can be extended for
up to an additional 180 days. The Act
also mandates adjustments to credit
reporting for those in forbearance or
other accommodation in an attempt
to shield borrowers’ credit from these
unusual circumstances that are
outside their control.
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Federal Guidance Seeks to Reassure Lenders

Mortgage defaults on a large scale
have the potential to negatively
impact financial institutions,
especially in light of some of

the accounting and reporting
requirements for loan modifications
put into place after the last financial
crisis. With this in mind, state and
federal regulators issued directives to
financial institutions in an attempt to
lessen the impact of COVID-19.

Acknowledging the challenges
created by the COVID-19 crisis, a
group of state banking regulators
and federal agencies, including the
Board of Governors of the Federal
Reserve, the FDIC, the NCUA, the
OCC, and the CFPB, issued a joint
statement to address concerns of

lenders about having potentially
large numbers of delinquent loans on
their balance sheets. The statement
clarified that short-term COVID-19
loan modifications for borrowers who
were current prior to any relief will
not be categorized as troubled debt
restructurings.

More generally, the federal agencies’
statement encourages financial
institutions to work with borrowers

in default due to the pandemic. The
agencies asserted that they “will not
criticize institutions for working with
borrowers,” and they will view loan
modification programs as “positive
actions that can mitigate adverse
effects on borrowers due to COVID-19.”

Long-Term Disaster Prompts Loss Mitigation Overhauls

As state and federal governments
developed and adjusted their
regulatory responses to COVID-19, the
GSEs and federal lending agencies
worked to implement new loss
mitigation guidance and procedures
for servicers. Initially these agencies
simply reiterated the requirements of
the CARES Act, but as the shutdowns
dragged on, they determined it was
necessary to adjust the existing

loss mitigation framework to
accommodate the long-term disaster
of COVID-19.

Some borrowers also faced the more
traditional disasters of hurricanes

or wildfires, so the GSEs and federal
agencies had to provide guidance

to servicers about what to do for
homeowners simultaneously affected
by COVID-19 and a natural disaster.

2020 Overview and 2021 Preview of Significant Regulatory Developments

Because Covius maintains a library

of loss mitigation templates for use
with GSE and federal loans, we closely
monitor and incorporate changes to
the various loss mitigation programs
prescribed for each type of loan and
each set of borrower circumstances.
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This year saw more adjustments than
usual to loss mitigation documents,
particularly with forbearances and trial
payment plans. To keep our clients
fully informed, we regularly provided
explanations of each update through
our monthly webinars and sent email
alerts for any significant developments.
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LOOKING AHEAD TO 2021

Depending on what a closely-divided Congress is able or willing
to do for further COVID-19 relief, 2021 could see more action by
federal regulatory agencies under the Biden administration.
Increased regulation could impact the financial services
industry in other areas, especially in light of recent and
upcoming Supreme Court decisions.

After the Supreme Court's decision in Seila Law, the Biden
administration could choose to replace CFPB Director
Kraninger before the end of her current term. If that happens,
the industry could be facing a more aggressive CFPB and

a possible return to the regulation-by-enforcement of the
Cordray era.

If the Supreme Court reaches a similar conclusion in the
pending Collins case, the Biden administration would also be
free to replace FHFA Director Mark Calabria. Calabria has been
working to release Fannie Mae and Freddie Mac from federal
conservatorship, but it is unknown what will happen with that
process under the new administration.

The mortgage industry should expect a change in direction
with new leadership at HUD — this could result in additional
borrower relief for FHA loans in the short term. In the long term,
the industry should expect to see the revival of some Obama-
era policies at HUD.

One of the biggest challenges for mortgage lenders and
servicers in 2021 will be dealing with a backlog of defaulted
loans and increased loss mitigation volume. Covius Compliance
Solutions is continually working to develop solutions for our
clients on these issues by maintaining template libraries and
processes that are compliant and up to date, by researching
case law and legislative proposals that impact foreclosure and
loss mitigation and by communicating with state regulators on
crucial matters.
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