
CFPB Focus on Fair Servicing and 
Non-Discrimination

Not surprisingly, this year was 
an especially active year for the 
Consumer Financial Protection 
Bureau (CFPB). Having completed 
significant rulemaking in 2021 (for 
example, Regulation F), the Bureau 
turned its attention in 2022 to 
supervision and enforcement. The 
CFPB hired additional staff and 
revived a dormant procedure that 
expanded the scope of the Bureau’s 
supervision to include non-bank 
servicers and fintech companies.

In a move to expand its overall 
authority and focus on fair servicing, 
in March, the CFPB announced 
changes to its supervisory 
operations “to better protect 
families and communities from 
illegal discrimination, including in 
situations where fair lending laws 
may not apply.” Director Rohit Chopra 
indicated that the Bureau plans to 
examine for discrimination “across the 
board in consumer finance,” including 
servicing and collections.

Under Dodd-Frank, the CFPB has 
enforcement and supervisory authority 
related to unfair, deceptive, and abusive 
acts and practices (UDAAPs).  

According to the Bureau’s 
updated exam procedures, some 
acts or practices that violate 
antidiscrimination laws, such as the 
Equal Credit Opportunity Act (ECOA), 
can now also be considered UDAAPs. 
In addition, a discriminatory act or 
practice is not shielded from the 
potential UDAAP findings even when 
fair lending laws do not apply.

Updates to the Supervision and 
Examination Manual include 
instructions for examiners to review 
the use of models, algorithms, and 
decision-making processes used in 
connection with financial products 
and services. Examiners may also 
review customer demographic 
information as well as processes, 
policies, and procedures designed to 
prevent discrimination. In keeping 
with the Bureau’s priorities over 
the past several years, the updates 
include an emphasis on how 
companies serve consumers with 
limited English proficiency.

Later in March, the CFPB also issued 
a brief on the “Characteristics of 
Mortgage Borrowers During the 
COVID-19 Pandemic,” which focused 
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on borrowers who remained in 
forbearance in January 2022. Overall, 
the CFPB found that borrowers who 
remained in forbearance as of January 
2022 were more likely to be minorities 
who live in “majority-minority tracts” 
and who may have lower than 
average financial capacity. As a result, 
these borrowers tend to have more 
difficulty avoiding foreclosure than 
borrowers who exited forbearance 
earlier in the pandemic.

FHFA Underscores Borrower 
Language Preferences

Junk Fees in the Crosshairs

In August, the Federal Housing 
Finance Agency (FHFA) joined the 
focus on fair lending and servicing 
when it announced that servicers of 
Fannie Mae and Freddie Mac loans 
would be required to obtain and 
maintain fair lending data on loans 
throughout the mortgage term. 
Starting March 1, 2023, servicers will 
need to maintain borrower data 
regarding age, race, ethnicity, gender, 
and preferred language.

The preferred language requirement 
reinforces existing regulatory 
requirements for borrowers with 
limited English proficiency and 

Federal Housing Finance Agency (FHFA)

Federal & State Enforcement

coincides with the FHFA’s previous 
announcement mandating that 
lenders use the Supplemental 
Consumer Information Form (SCIF) 
to collect borrowers’ language 
preferences. The SCIF will be required 
for all GSE loans with application 
dates on or after March 1, 2023.

As a reminder, a servicer’s knowledge 
of a borrower’s preferred language 
can trigger additional communication 
responsibilities in certain states, so 
servicers must start accounting for 
borrower language-preference data 
in their systems to ensure compliance 
with these requirements.

Convenience fees (also known as 
pay-to-pay fees) were the subject 
of intense focus this year from 
consumer agency groups and 
regulators. Starting in January, the 
CFPB launched an initiative to “save 
Americans billions in junk fees” 
charged by banks and other financial 
companies. In April, attorneys 
general (AGs) from 21 states and 

Washington, D.C. sent letters to the 
CFPB supporting the initiative and 
requesting the Bureau limit servicers 
from charging convenience fees for 
certain payment methods. The AGs 
argued the convenience fees were 
unfair and abusive for several reasons: 
most borrowers cannot select their 
mortgage servicers, mortgages have 
a long duration, and convenience 
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fees are not usually authorized by the 
original loan documents. 

The CFPB then published an advisory 
opinion, asserting that the Fair Debt 
Collection Practices Act (FDCPA) 
prohibits debt collectors from 
collecting any amount not expressly 
permitted by the agreement creating 
the debt or permitted by law. This 
interpretation places mortgage 
servicers in a difficult situation, as 
many older mortgage documents 
were written at a time when borrowers 
only mailed in payments and no other 
options were available. Many servicers 
have been charging borrowers to pay 
by phone, so servicers should closely 
examine these fees to ensure that 
they are properly disclosed and legally 
permissible.

States have also weighed in on pay-
to-pay fees. For example, a Maryland 
court recently considered a case in 
which a servicer charged borrowers 
five dollars for making payments 
online. The lawsuit alleged that the 
fee violated the Maryland Consumer 
Debt Collection Act, and the court 
agreed – only fees expressly permitted 
by law or permitted in the agreement 
are allowed under Maryland law.

Following the court’s decision, the 
Maryland Department of Labor 
advised servicers to review their 
policies and procedures to ensure 
they are not charging any of these 
prohibited fees. Interestingly, the 
directive from Maryland regulators 
also asked servicers to identify 
prohibited fees charged in the 
past and take steps to reimburse 
borrowers. Some servicers are 
expected to dispute this controversial, 
retroactive mandate as compliance 
will be difficult.

Most recently, the CFPB published its 
latest Supervisory Highlights report 
identifying alleged legal violations by 
the financial services industry. Some 
servicers were accused of charging 
phone payment fees and not making 
consumers aware of the fees. The 
CFPB required these servicers to 
reimburse borrowers who paid phone 
payment fees that were not properly 
disclosed. Given the increased focus 
on this issue by state and federal 
regulators, servicers who collect any 
of these fees are encouraged to stay 
up to date on the latest convenience 
fee-related litigation and regulation.

5th Circuit Delivers Blow to CFPB’s 
Authority

Legal Challenges

On October 19, 2022, the 5th 
Circuit Court of Appeals issued a 
surprising decision in Community 
Financial Services Association of 
America v. CFPB, holding that the 
Bureau’s funding mechanism is 
unconstitutional.

The case was brought by a financial 
services association on behalf of 
payday lenders and credit access 

businesses seeking to set aside the 
CFPB’s Payday Lending Rule. The 
plaintiffs argued that the CFPB’s 
self-funding mechanism violates the 
Constitution, and the court agreed: 
the decision of Congress “to abdicate 
its appropriations power under the 
Constitution, i.e., to cede its power of 
the purse to the Bureau, violates the 
Constitution’s structural separation  
of powers.”
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The court held that although the CFPB generally had the 
legal authority to create the Rule, “funding employed by the 
Bureau to promulgate the Payday Lending Rule was wholly 
drawn through the agency’s unconstitutional funding 
scheme” and must therefore be struck down. 

In an era of increasing digital 
connectivity, demand for remote 
online notarization continues to grow, 
especially for real estate transactions. 
RON allows an authorized notary 
to use audio-visual communication 
technology to perform a notarization 
for a signer in a separate physical 
location and has the same legal effect 
as traditional notarization.

Organizations such as the Mortgage 
Bankers Association (MBA) and 
the Mortgage Industry Standards 
Maintenance Organization (MISMO) 
are strong advocates for RON. These 
organizations have established RON 
standards, guidelines, and model 
statutes for states considering RON 
legislation. The onset of the 

The court held that although the CFPB 
generally had the legal authority to 
create the Rule, “funding employed 
by the Bureau to promulgate the 
Payday Lending Rule was wholly 
drawn through the agency’s 
unconstitutional funding scheme” 
and must therefore be struck down. 
This case could have wide-ranging 
implications for the CFPB’s rulemaking 
and enforcement authority, so Covius’ 
Compliance Solutions team will be 
closely monitoring it for any new 
developments.

Federal Legislation

Congress Considers Federal 
Standards for Remote Online 
Notarization (RON)

COVID-19 pandemic greatly 
increased the need to facilitate 
virtual work and virtual mortgage 
closings. Approximately 16 states 
enacted RON laws during the first 
half of 2020, and to date, at least 43 
states have enacted RON legislation.

With the goal of increasing uniformity 
for how RON is performed and 
accepted nationwide, federal 
lawmakers introduced the Securing 
and Enabling Commerce Using 
Remote and Electronic Notarization 
(SECURE) Act in 2021. The SECURE 
Act would establish federal minimum 
standards and technical requirements 
for remote notarizations and 
would require states to recognize 
notarizations (including remote 
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notarizations) that occur in or 
affect interstate commerce and 
are performed by a notary public 
commissioned under the laws of 
other states.

Robert Broeksmit, president 
and CEO of the MBA, and Diane 
Tomb, CEO of American Land Title 
Association (ALTA), have both urged 
for the passage of the SECURE Act. 
Broeksmit asserted that the bill will 
make “the mortgage-closing process 
more convenient for all consumers,” 
and Tomb stated that ALTA is 
“optimistic that all consumers across 
the country will soon be granted 
permanent access to RON.”

Despite many industry advocates 
urging senators to pass the SECURE 
Act after the House advanced the 
measure in July, the bill now appears 
to be held up in the Senate. In early 
November, HousingWire reported that 

“momentum stalled in October after 
the SECURE Act was excluded from 
the final package of bills following 
opposition from California’s senators.”

Opponents of the bill seem to be 
concerned about the potential for 
fraud in RON transactions, although 
supporters believe that with adequate 
security and standards, RON can 
instead help reduce fraud. Despite the 
recent setback, industry advocates 
promise to keep pushing for the 
passage of a federal RON bill, especially 
considering the growing need for 
digital closings.

Although the fate of the SECURE Act 
is still up in the air, Covius Compliance 
Solutions continues to track state 
RON legislation and develop RON 
solutions for our clients in states that 
currently allow and accept remote 
online notarizations.

The industry started the year still in COVID-19 recovery mode and ended 
it preparing for an economic downturn, all while considering what 
options are available to borrowers in a high interest rate environment.

While the differences are starker in lower 
interest rate environments, even at higher 
interest rates, a 40-year modification could 
mean the difference between a borrower 
achieving an affordable monthly payment 
(within the partial claim limit of 30%) and an 
affordable monthly payment being out of 
reach. 

Loss Mitigation Moves Forward from Pandemic

In early 2022, the mortgage industry continued to focus on assisting borrowers 
impacted by the COVID-19 pandemic. In April, the FHA (Federal Housing 
Administration) introduced the 40-year COVID-19 Recovery Modification; this 
allowed some borrowers to extend the term of their mortgage for up to 480 
months, if necessary, to achieve an affordable monthly payment. This temporary 
program was introduced a few weeks after the FHA published a proposed rule for 
a permanent 40-year modification, which would be a boon for borrowers moving 
into the first rising interest rate environment since the Great Recession.

30 Year Term 40 Year Term

Principal Deferral Required to Achieve 20% Payment Reduction

Low Interest Rate (3.5%)

20%

5%

35%
$120,000 

$100,000

$80,000

$60,000

$40,000

$20,000

$0.00
High Interest Rate (5.5%)

30%
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Meanwhile, at the end of 2021, Fannie Mae and Freddie Mac introduced changes to 
many of their servicing and loss mitigation-related bulletins to give servicers more 
information about mortgage assistance programs. The Government-sponsored 
Enterprises (GSEs) also updated their servicing guides to remove references to the 
now-expired Hardest Hit Fund (which was created in 2010 in the aftermath of the 
2007 financial crisis) as states began distributing Homeowner Assistance Funds. 

The Homeowner Assistance Fund 
(HAF) was established by the 
American Rescue Plan Act (enacted 
March 2021) to help homeowners 
financially impacted by COVID-19 
with mortgage defaults and similar 
housing-related expenses. Under 
guidance issued by the Treasury 
Department (which oversees the 
program), states were tasked with 
(1) establishing eligibility criteria 
and a system for borrowers to 
submit applications, (2) processing 
applications, and (3) distributing funds.

Fannie Mae and Freddie Mac also 
provided direction to servicers on 
how to handle foreclosures for 
borrowers seeking assistance under 
the new programs. Servicers were 
required to suspend foreclosures for 
up to 60 days when notified that a 
borrower had applied for assistance 
unless there was not sufficient time 
to delay or stop the foreclosure 
process without dismissal.

At the beginning of 2022, it was 
far from clear whether the states 
were up to the task of getting HAF 
off the ground, as many programs 
were plagued with implementation 
challenges and unforeseen delays. 
However, by early May, most states 
had started accepting borrower 
applications, and a few states had 
already paused or closed their online 
portals due to the high volume of 

requests. The District of Columbia 
was a prominent exception – its HAF 
program was one of the last to open 
and was not available to borrowers 
until late June.

Because the rollout of HAF was slower 
than expected, Washington, D.C and 
a few states looked for additional 
ways to protect homeowners 
from foreclosure while HAF 
implementation was taking place.

Washington, D.C.

The District of Columbia was one of the 
last jurisdictions to lift its pandemic-
related foreclosure moratorium, but 
delays with its HAF program left some 
borrowers vulnerable. To provide cover 
for borrowers in default while the 
city was working to make HAF funds 
available, the Washington, D.C. Council 
enacted several measures designed 
to delay foreclosures after the general 
moratorium was lifted. Before a 
foreclosure could be filed or continued, 
a servicer was required to provide each 
borrower with a “Foreclosure Warning 
Notice,” including information about 
how to request HAF assistance. 
Despite the fact that borrowers only 
had until September 30, 2022, to 
apply for HAF and receive temporary 
protection from foreclosure, the 
DC Council recently extended the 
pre-foreclosure notice requirement 
through February 2023.

STATE UPDATES

Homeowner Assistance - States Administer Rescue Funds to Borrowers 
in Distress
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Maryland

Although the Maryland HAF program 
was administered by the Department 
of Housing and Community 
Development (DHCD), the Maryland 
Office of Commissioner of Financial 
Regulation (OCFR) took an active 
role and issued several industry 
advisories to notify servicers of their 
obligations under state and federal 
law in connection with HAF. Servicers 
were reminded that a borrower’s 
application for HAF would trigger the 
evaluation timing and dual tracking 
standards of Regulation X and that 
borrowers who were denied other 
loss mitigation options should be 
informed about HAF and how to  
apply for assistance.

Due to some ambiguity in Maryland’s 
industry advisories, Covius 
Compliance Solutions contacted 
Maryland regulators on behalf of our 
clients to ask for clarification on notice 
requirements. Our Maryland contacts 
explained that they considered HAF 
assistance to be a last resort, so 
servicers were only required to notify 
borrowers of the availability of HAF 
after a borrower had been denied all 
other home retention options.

In late December the OCFR 
reversed course with a new advisory 
instructing servicers that “HAF can 
and should be considered early in the 
loss mitigation process.”

New Jersey

New Jersey took a different approach 
than most states by authorizing HAF-
eligible homeowners to file a motion 
to stay a sheriff’s sale beyond the 
existing statutory maximum number 
of foreclosure stays.

New Mexico

Acknowledging the challenges 
with rolling out a state-specific HAF 
program with limited resources, New 
Mexico was the first state to mandate 
that all borrowers in default be 
provided with information about the 
HAF program prior to foreclosure. In 
April 2022, the New Mexico Supreme 
Court issued rules requiring servicers 
to send borrowers a notice about 
the availability of HAF assistance 
along with information about how to 
request a stay of foreclosure.

Vermont

In Vermont, a lender filing a 
foreclosure action must provide notice 
to the defendant borrower about the 
availability of federal funds under 
the Vermont Homeowner Assistance 
Program (HAP). The borrower 
may request a stay of foreclosure 
if they have submitted a HAP 
application and believe they meet 
the basic eligibility requirements 
for the program; the court will then 
automatically grant a 60-day stay. This 
provision will expire on September 30, 
2025, or when HAP funding has been 
exhausted, whichever occurs earlier.

2022 saw multiple state courts issuing decisions that, while addressing 
very different requirements, were united by two themes: unclear legal 
requirements and harsh penalties for failing to comply. 

State Litigation – New England Courts Muddy the Foreclosure Waters

New York

In New York, an intermediate appellate 
court upended existing case law and 
placed mortgage servicers in a no-win 

situation with its Bank of America 
v. Kessler opinion (issued December 
2021). New York law mandates that 



Legal & Regulatory Developments: 2022 Overview and 2023 Preview PG 8© 2023 Covius. All rights reserved.

servicers send a “90-Day Notice” 
to borrowers before starting the 
foreclosure process, and the notice 
must be sent “in a separate envelope 
from any other mailing or notice.” 
The Kessler court interpreted this to 
mean that no additional disclosures 
could be included with the notice, 
not even disclosures required in every 
communication with borrowers under 
other state and federal laws.

In the Kessler case, the lender had 
included these standard disclosures 
in its 90-Day Notice, and the court 
determined that this did not comply 
with New York law. The result was 
a judgment against the lender 
and dismissal of the foreclosure 
complaint—a harsh penalty in the 
Empire State where foreclosure cases 
regularly take years.

The decision in Kessler led to a deluge 
of adverse New York decisions for 
mortgage servicers in 2022. There 
were a few bright spots, however, 
as other appellate courts pointed 
out that the “bright line rule” 
espoused by the Kessler court was 
not nearly as clear as it claimed to be. 
Unfortunately, the only court with 
the authority to overrule the Kessler 
holding is New York’s highest court, 
and any appeal is expected to take 
several years to be resolved. 

New Jersey

Across the river, a New Jersey 
appellate court created consternation 
among servicers when it decided 
that a purely technical violation 
related to the mailing of a notice was 
enough to void an already-entered 
foreclosure judgment. In Deutsche 
Bank v. Purohit, the court held that 
a lender who sent a Notice of Intent 
to Foreclose (NOI) to the borrower by 
certified mail without requesting a 
return receipt failed to comply with 
New Jersey foreclosure law.

The court then departed from existing 
New Jersey case law and determined 
that the lender’s compliance failure 
was enough to render the foreclosure 
judgment void. While most servicers 
mail their New Jersey NOIs by certified 
mail with return receipt requested, 
law firms do not routinely confirm the 
mailing method prior to commencing 
foreclosure. Therefore, it is difficult 
to know how many pending and 
completed foreclosure cases may be 
impacted by this decision.

Maine

In a potential bright spot for the 
mortgage industry, the Maine 
Supreme Court is revisiting a series 
of cases that resulted in severe 
consequences for minor missteps in 
the pre-foreclosure notice process. 
Over the past several years, Maine 
courts have punished the slightest 
errors in Right to Cure (RTC) Notices 
with dismissals of foreclosure cases 
and judgments granting title – free 
and clear – to borrowers. This trend 
has been particularly frustrating to 
lenders because Maine statutes are 
not completely clear, so a lender’s 
pre-foreclosure notice may seem 
compliant right up to the point where 
a Maine judge determines it is not. 

The Maine Supreme Court recently 
requested amicus briefs in J.P. Morgan 
v. Moulton, a case in which the lower 
court decided that an RTC was non-
compliant because the numbers listed 
in the accounting were confusing 
(although not inaccurate). The 
Supreme Court has specifically asked 
for briefing on whether the existing 
precedent (which has led to disaster 
for lenders) should be reconsidered. 
There is reason to hope that 2023 may 
bring some much-needed moderation 
to foreclosure litigation for the Pine 
Tree State.
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LOOKING AHEAD TO 2023

In 2023, expect to see new loss mitigation programs 
as servicers, federal agencies, and the GSEs start to 
incorporate lessons learned during the COVID-19 
pandemic into their business-as-usual procedures. 

HUD (Department of Housing and Urban Development) has proposed a 
40-year FHA loan modification and will likely finalize the program in the 
coming year. It would come as no surprise if Fannie Mae and Freddie Mac 
update their standard payment deferral programs to allow borrowers 
to defer more than two months of payments (the current limit for non-
COVID related delinquencies). Although the Veterans Administration (VA) 
has allowed one of its COVID-related partial claim programs to expire and 
has a similar program set to expire in mid-year 2023, we might see the VA 
explore a permanent partial claim option soon.

The mortgage industry is also pushing for Ginnie Mae to allow loans to be 
re-amortized without being bought out of the mortgage-backed security 
(MBS) pool; this would allow modification at the original interest rate. 
Ginnie Mae already has the authority to enact such a policy, so this could 
happen without much advance notice.

The net effect of all these changes would be to make loss mitigation more 
available to borrowers who originated loans when rates were low and who 
would have trouble accessing loss mitigation if they had to modify their 
loans at current interest rates.

The CFPB recently expressed interest in revising some of the loss 
mitigation provisions of Regulation X, so a proposed rulemaking might be 
possible as soon as next summer; however, it is unlikely that any such rules 
would be finalized by the end of 2023.

Covius Compliance Solutions is continually tracking case law, legislation, 
and regulation related to collections, default servicing, loss mitigation, and 
foreclosure. We use this information to maintain template libraries and 
processes that are compliant and up to date and to communicate the 
latest developments to our clients.


