
Crusade Against Junk Fees

In 2022, the Consumer Financial 
Protection Bureau (CFPB) started to 
emphasize what it calls “junk fees” 
in blog posts, press releases, and 
in Director Rohit Chopra’s public 
appearances. At the end of last year, 
the Bureau launched a campaign 
against impermissible or unjustified 
fees on all fronts available to the 
agency – regulation, enforcement, 
and public opinion. This focus on 
protecting consumers from such 
fees is part of a larger initiative by 
the Biden administration and spans 
multiple federal agencies.

CFPB Guidance for the Mortgage Industry

This year the CFPB issued special 
editions of its supervisory highlights 
focusing on junk fees across 
multiple industries. On the subject 
of mortgages, the Bureau took issue 
with servicers overcharging late fees, 
repeatedly charging borrowers for 
unnecessary property inspections, 
misrepresenting private mortgage 
insurance (PMI) information, and 
charging fees that should have been 
waived.

In addition to enforcement, supervision, and formal rulemaking, the 
CFPB often issues guidance to the financial services industry to ensure 
compliance with the Bureau’s understanding of the law. 2023 saw multiple 
directives aimed at mortgage lenders and servicers:

CFPB’S REGULATORY PRIORITIES

NAVIGATING THE MORTGAGE INDUSTRY LANDSCAPE: 
2023 REVIEW & 2024 OUTLOOK

REGULATORY AND 
LEGISLATIVE UPDATES

Prepared by the Compliance Solutions Team at Covius

Updates to mortgage 
servicing exam procedures

Focus on forbearances and other streamlined loss mitigation options 
related to COVID-19 as well as areas of concern from supervisory highlights

Policy statement on abusive 
acts or practices

Outline of how the CFPB plans to identify “abusive” conduct after 
rescinding its more restrictive policy statement on abusiveness in 2021

Guidance on “zombie 
mortgages”

Advisory opinion warning to servicers that foreclosures of “long-dormant” 
second mortgages could violate the law if the action is barred by the 
statute of limitations

Interagency enforcement 
policy statement on Artificial 
Intelligence (AI)

Details federal enforcement efforts against discrimination and bias in 
automated systems

Guidance on credit denials 
using AI

Directives on how lenders must disclose the use of AI in credit denial 
notices

Guidance to large banks on 
customer service fees

Advisory opinion forbidding charging fees to provide consumers with 
account information
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Court Challenges Against the CFPB

In CFPB v. Community Financial 
Services Association of America 
(CFSA), the 5th Circuit held that 
the CFPB’s funding mechanism is 
unconstitutional. This case is currently 
before the Supreme Court, which 
held oral arguments at the beginning 
of October. If the High Court agrees 
with the 5th Circuit on the question of 
the CFPB’s funding, the justices will 
then have to determine what remedy 
should follow from that decision. The 
Court could invalidate the CFPB’s 
actions over the past 10+ years, 
although even financial industry 
groups have cautioned against the 
chaos such a decision could cause.

The CFPB also faced pushback on 
one of its recent initiatives in a lower 
federal court within the 5th Circuit. 
In September, the US District Court 
for the Eastern District of Texas 
invalidated some of the Bureau’s 
2022 changes to its Supervision and 
Examination Manual in Chamber of 
Commerce v. CFPB. The CFPB had 
added discrimination as an item to 
look for in the unfair, deceptive, or 
abusive acts or practices (UDAAP) 
section of the manual, but the court 
determined that it lacked the legal 
authority to do so.

However, the Chamber of Commerce 
case (along with multiple CFPB-
related lawsuits across the country) 
has been put on hold pending a 
decision in the CFSA case from the 
Supreme Court.

Fair Lending & Servicing

Fair lending has been a major focus 
for the Biden administration and one 
of Chopra’s priorities since he took 
over as the Director of the CFPB. Over 
the past several years, the CFPB has 
issued an advisory opinion applying 
fair lending laws to servicing and 
has updated its examination manual 
to include discriminatory conduct 
within the scope of unfair, deceptive, 
or abusive acts and practices. With 
those sweeping changes complete, 
in 2023 the Bureau focused on more 
targeted fair lending regulation and 
enforcement:

• �Published a rule requiring data 
reporting under the Equal Credit 
Opportunity Act (ECOA) in connection 
with small business lending

• �Issued a Joint Statement with the 
Department of Justice on Fair Lending 
to noncitizen borrowers 

• �Announced a major consent order 
based on alleged discrimination 
against Armenian-American borrowers

• �Published a language access plan 
for borrowers with limited English 
proficiency

As expected, the CFPB has 
appealed the district court’s 
ruling to the 5th Circuit. 
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Bankers Association (MBA) created a 
guide outlining how HUD, the USDA, 
and the VA would be directly affected 
by the furlough of government 
employees and the curtailment of 
agency operations. Operations at 
these federal agencies would be 
reduced considerably, which could 
impede the processing and closing of 
certain mortgage loans. 

Fannie Mae and Freddie Mac would 
not be directly affected except to the 
extent that they rely on functions of 
other affected agencies. The Federal 
Home Loan Banks (FHL Banks) 
would not be directly affected. 
Existing NFIP flood policies will 
remain in effect until their expiration, 
but new policies (including renewals) 
would not be issued until the 
program is reauthorized.

Federal Government Narrowly 
Avoids a Shutdown 

Federal government shutdowns occur 
when budget and appropriations 
disagreements between House, 
Senate, and White House leaders 
reach an impasse that cannot be 
resolved before the start of a new 
fiscal year. Although a shutdown was 
threatened earlier this fall, Congress 
recently approved a stopgap bill 
ahead of the November 17 continuing 
resolution expiration deadline.

The stopgap bill signed by President 
Biden funds specific priorities (such 
as housing) through January 19, 2024, 
and funds the rest of the government 
until February 2, 2024. Among other 
items, the bill will ensure that the 
various government-supported 
segments of the mortgage market, 
including HUD (Ginnie Mae and FHA 
included), USDA, and the VA continue 
to operate uninterrupted. The 
National Flood Insurance Program 
(NFIP) will also be extended through 
the stopgap’s expiration date. 

To assist mortgage lenders and 
servicers to prepare for a federal 
government shutdown, the Mortgage 

GOVERNMENT SHUTDOWNS: FEDERAL AND STATE DYNAMICS

Proposed Registry of Consumer 
Contract Provisions

In early January, the CFPB proposed 
an unusual rule that would create a 
“Registry of Supervised Nonbanks 
that Use Form Contracts to Impose 
Terms and Conditions That Seek 
to Waive or Limit Consumer Legal 
Protections.” 

The proposed rule puts the 
responsibility on businesses 
and individuals to determine for 
themselves if they are required 
to register and provides vague 

guidelines to assist with that decision. 
Registering will require businesses to 
disclose extensive proprietary data, 
which will be published in a publicly 
available database.  

It remains to be seen if the CFPB 
intends to follow through on this 
rulemaking, but due to its broad 
scope and intrusive terms, the 
proposal will likely be subject to 
immediate and widespread legal 
challenges if it is ever made final.



Navigating the Mortgage Industry Landscape: 2023 Review & 2024 Outlook PG 4© 2024 Covius. All rights reserved.

State and Federal Shutdown 
Protections

If a government shutdown is 
unavoidable in the future, state or 
federal legislation may offer some 
consumer protections for federal 
employees and contractors. For 
instance, earlier this year, members 
of Congress reintroduced the 
“Federal Employees Civil Relief Act” 
to protect federal employees from 
foreclosure and other civil liabilities 
in the event of a shutdown. This bill 
has been proposed several times 
since the previous shutdown in 2019 
but has not gained traction in prior 
sessions of Congress.

In response to the 2019 shutdown, 
several states with large numbers 

of federal employees enacted 
permanent legislation that would 
automatically take effect if and 
when the United States government 
shuts down again. These state laws 
generally provide temporary eviction 
and foreclosure protections for 
federal employees or contractors 
during a shutdown, and other states 
might consider similar laws if the 
government shuts down in 2024.

Covius Compliance Solutions has 
kept a close eye on the shutdown 
issue because it has the potential to 
disrupt our clients’ default servicing 
operations in certain jurisdictions.

REGULATION OF TECHNOLOGY AND INNOVATION

Artificial Intelligence in Lending 
and Servicing 

Many financial services organizations 
have begun to use AI in multiple 
aspects of their operations, and 
proponents of using AI as a decision-
making factor in lending argue that it 
levels the playing field for applicants. 

However, many state and federal 
lawmakers and consumer advocates 
have expressed concerns over the use 
of AI in the lending process, 
specif ically in appraisals and 
determinations of the creditworthiness 
of mortgage applicants.

Several states and the District of 
Columbia have introduced and 
enacted bills to address AI concerns. 
California, DC, and New Jersey have 
proposed legislation to address 
algorithmic bias and automatic 
decision-making technology, and 
Illinois, New York, and North Dakota 
have already enacted AI-focused 
consumer protection laws. 

Federal agencies have begun to 
issue stern warnings that lenders 
using AI should take care not to 
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violate consumer protection laws in 
the process. In April, the CFPB and 
its federal partners made a public 
pledge confirming that the use of 
automated systems and advanced 
technology would not be accepted as 
an excuse for lawbreaking behavior or 
discriminatory outcomes that threaten 
consumers’ financial stability.

Several federal regulators, including 
the CFPB, jointly proposed a rule 
in June 2023 to ensure automated 
home valuations utilizing AI 
technology for appraisals are fair and 
nondiscriminatory. The proposed rule 
seeks to address the risks posed by 
algorithmic appraisals, including the 
potential for computer models where 
bias is baked into the equation. 

Adding to its 2022 guidance on the 
use of complex algorithms in credit 
decisions, the CFPB published 
a circular in September 2023 on 
adverse action notices and credit 
denials when AI is used. The circular 
clarified that (1) adverse action notices 
must include the reason credit was 
denied, even if that denial was based 
on a decision by an AI or black box 
algorithm and (2) creditors may 
not rely on the standard checklist 
of denial reasons to satisfy ECOA 
if those reasons do not specifically 
and accurately indicate the principal 
reasons for the denial (such as an AI 
decision-based factor). 

Chatbot Troubles

On the subject of technology and 
interaction with consumers, the 
CFPB published an “issue spotlight” 
in June on the use of AI chatbots 
that are being used extensively 

SECURE Act Reintroduced

After failing to secure enough 
votes for the measure in 
2022, Congress reintroduced 
the Securing and Enabling 
Commerce Using Remote 
and Electronic Notarization 
(SECURE) Act (HR 1059) 
earlier this year. The SECURE 
Act is a bill intended to 
help standardize remote 
notarization nationwide. This 
bill would establish federal 
minimum standards and 
technical requirements for 
remote online notarization 
(RON) and would require 
states to recognize 
notarizations (including 
remote notarizations) 
performed by a notary public 
commissioned under the laws 
of other states. Industry groups 
have been urging federal 
lawmakers to pass the SECURE 
Act in recent years, but the 
bill’s supporters have thus far 
been unable to overcome the 
objections of key senators.

by financial institutions to replace 
human customer service agents. 
After reviewing numerous complaints 
from frustrated consumers trying 
(and failing) to receive timely, 
straightforward answers from 
financial institutions when raising 
concerns or disputes, Bureau 
Director Chopra remarked that “a 
poorly deployed chatbot can lead to 
customer frustration, reduced trust, 
and even violations of the law.”
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NY State Regulators Hold Off on 
Amendments

Meanwhile, at the state level, the New 
York State Department of Financial 
Services (NYDFS) has taken a more 
cautious stance on advancing 
amendments to its own state debt 
collection regulations. Beginning in 
December 2021, the NYDFS proposed 
changes to statewide debt collection 
rules and issued multiple revisions 
(the latest published as recently as 
December 2022). However, New York 
law establishes deadlines by which 
a regulation must be adopted or 
revised, and the amendments to the 
debt collection rules officially expired 
on March 15, 2023.

Analysts speculate that the NYDFS 
allowed these amendments to lapse 
in consideration of both New York 
City’s recent regulatory updates 
and proposed state legislation. The 
proposed bill (NY AB 5368/SB 4750) 
aims to broaden the scope of the New 
York Consumer Credit Fairness Act to 
encompass all consumer debt. This 
expansion could potentially make 
certain aspects of the lapsed NYDFS 
amendments irrelevant.

The intricate interplay of city, state, 
and federal requirements is one of 
the many compliance challenges 
financial services professionals face 
in this complex and ever-changing 
regulatory environment.

NYC Proposes Amendments to Debt 
Collection Regulations 

The landscape of New York debt 
collection regulation is ever evolving 
and in September, the New York 
City Department of Consumer and 
Worker Protection (DCWP) proposed 
amendments to its debt collection 
rules. The proposed changes aim 
to refine the definition of “debt 
collector,” aligning it more closely with 
federal and state law, albeit with a few 
distinctions. The amended rules also 
introduced new definitions for terms 
such as “attempted communication,” 
“clear and conspicuous,” and 
“electronic communication.”

Under the proposed amendments, 
debt collectors would also be 
subject to increased record-keeping 
obligations. Collectors would be 
required to document details of all 
communication attempts, including 
time, duration, communication 
medium, and the identities of 
involved parties. Monthly logs for 
complaints, disputes, cease-and-
desist requests, and verifications 
would be mandatory, along with 
recording preferred consumer 
communication channels. 

The DCWP’s proposal also addresses 
unconscionable conduct and 
deceptive trade practices. If adopted, 
the rules would impose restrictions 
on contact with consumers, 
introduce electronic communication 
requirements, and mandate updates 
to written disclosures (including 
the ‘mini-miranda’ and validation of 
debt disclosures). One of the biggest 
concerns for industry is the fact that 
many of these amended rules and 
requirements contradict federal law 
and could cause consumer confusion.

SHIFTS IN DEBT COLLECTION REGULATION

Covius Compliance Solutions 
tracks these requirements, 
communicates with New York 
regulators, and works with 
outside counsel to help keep 
our clients up to date in the 
Empire State. 
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The primary story in the world of loss mitigation this year was the end 
of the COVID-19 National Emergency Declaration on April 10, 2023. 
Fannie Mae and Freddie Mac (the GSEs), the Federal Housing Administration 
(FHA), the United States Department of Agriculture (USDA), and the United 
States Department of Veterans Affairs (VA) have all spent the year figuring out 
what loss mitigation will look like in a post-COVID environment. It is not an 
exaggeration to say that the COVID-19 pandemic has resulted in the type of sea 
change in loss mitigation that we have not seen since the 2008 financial crisis.

FHA Applies Lessons Learned  
from the Pandemic

At the beginning of 2023, FHA 
transitioned away from its  
FHA-HAMP loss mitigation options 
and announced that all borrowers 
will now be eligible for its COVID-19 
recovery loss mitigation options. To 
make these programs more broadly 
applicable to borrowers not impacted 
by COVID-19, FHA is increasing the 
partial claim amount to 30% of the 
unpaid principal balance at the time 
of default and extending the options 
to non-occupant borrowers. 

Another FDCPA Win for Industry 

In a noteworthy development in 
FDCPA litigation, the 7th Circuit Court 
of Appeals recently addressed an 
important case – Nabozny v Optio 
Solutions LLC, which centered around 
a collector’s use of a third-party 
mail vendor to generate and send a 
demand letter to a borrower in default. 
The borrower argued that this action 
violated the Fair Debt Collections Act 
(FDCPA), asserting that collectors are 
prohibited from communicating with 
third parties in connection with the 
collection of a debt.

In an opinion similar to the one 
adopted by the 11th Circuit in the 
Hunstein case, the court sided with 
the collector, reasoning that the 
“transmission of information to a 
single ministerial intermediary” 
(essentially sending data to generate 

a demand letter) is not equivalent 
to public disclosure of private 
information. The court held that the 
borrower was not harmed from the 
alleged violation and therefore lacked 
standing to sue the collector.

With this decision, the 7th Circuit 
joins the 10th and 11th Circuits in 
ruling that the use of vendors in the 
debt collection process does not 
violate the FDCPA’s prohibition on 
communication with third parties. 

Three federal circuit courts (hopefully 
with more to follow) have now 
provided favorable precedents for 
debt collectors and have provided 
clarity for those in the financial 
services industry tasked with 
navigating FDCPA compliance.

FHA has made clear that this is a 
temporary solution ahead of a new 
loss mitigation program expected  
to be announced on or before 
October 30, 2024.

One of the proposals is a Payment 
Supplement Account that would let 
borrowers use partial claim funds 
to provide temporary payment 
reductions. This could help borrowers 
lower their monthly mortgage 
payments despite the current rising 

LOSS MITIGATION CHANGES POST-COVID
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USDA Prepares for End of 
Forbearances

In anticipation of an increase in 
mortgage recovery advances as 
borrowers exit COVID-19 forbearances, 
the USDA published a proposed 
rule to revise the mortgage recovery 
advance program. Currently, mortgage 
recovery advances become recordable, 
second lien mortgages; under the 
new program these advances would 
be treated as a deferred balance and 
disclosed on borrowers’ mortgage 
statements. Servicers would be 
responsible for collecting this deferred 
balance at loan maturity. 

Industry participants and consumer 
rights groups both expressed 
concerns about how the advance 
amounts would be collected at loan 
maturity and suggested several 
possible solutions. As of December 
2023, the rule had not been finalized.

interest rate environment. However, 
servicers have expressed concerns 
that the program will be overly 
complex to administer. 

FHA is also overhauling its early 
intervention requirements. In August 
it made updates to the Single Family 
Housing Handbook, including revisions 
to its delinquency notice cover letter 
requirements. The agency also issued 
a proposed rule to modernize the  
face-to-face requirements; this rule 
could allow servicers to use more 
modern communication methods 
with borrowers in the future. 

VA Phases Out Temporary Programs 
and Prepares for the Future

The VA Partial Claim program expired 
in October 2022, and the refund 
modification was set to expire on  
July 1, 2023. In August, the VA 
retroactively extended the refund 
modification program through 
December 31, 2023. 

In November, the VA changed course 
following national media reporting 
on the difficulties faced by VA 
homeowners who exited forbearance 
after the VA Partial Claim program 
expired. The VA asked servicers to 
pause foreclosures on VA loans and 
announced the extension of the 
refund modification through May 31, 
2024. During this extension, the VA 
plans to implement the VA Servicing 
Purchase Program; this new program 
will allow the VA to purchase defaulted 
loans from mortgage servicers, modify 
the loans, and place them in the  
VA-owned portfolio as direct loans.

In 2021, as part of its COVID-19 
response, the VA announced 
two new types of loss 
mitigation it had never offered 
before: the standalone partial 
claim (VA Partial Claim) 
and the COVID-19 refund 
modification, or modification 
with partial claim. 
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State HAF Programs: Mixed Results

Servicers continue to proactively 
engage distressed homeowners 
impacted by COVID-19 and in need 
of mortgage payment relief. Some of 
these loss mitigation options include 
moving a portion of the homeowner’s 
mortgage obligation into a partial 
claim or deferred balance that must 
be repaid at a later date.

Unfortunately, not all homeowners 
are eligible for standard loss 
mitigation options that would 
enable them to keep their home. 

As an alternative, lenders can use 
U.S. Department of Treasury’s 
Homeowner Assistance Fund 
(HAF) monies to pay off a deferred 
balance or partial claim and help 
homeowners improve their housing 
stability. In some states, assistance 
is structured as a nonrecourse grant 
that does not need to be repaid. 

HAF was established by the American 
Rescue Plan Act to help homeowners 
financially impacted by COVID-19 
with mortgage defaults and similar 

HOMEOWNER ASSISTANCE FUND HIGHLIGHTS AND IMPACT

GSEs Sunset COVID-related Flexibilities

In August, Fannie Mae and Freddie Mac announced a plan to sunset their 
COVID-related loss mitigation policies. The GSEs directed servicers to stop 
submitting COVID-19 delinquency codes beginning November 1, 2023. 
Servicers can continue to evaluate borrowers with a COVID-19 delinquency 
code for COVID-19 Payment Deferrals and Flex Modifications through 
November 1, 2024. 

Fannie and Freddie also announced that the temporary flexibilities for quality 
right party contact (QRPC) put in place during the COVID-19 pandemic would 
end on November 1, 2023. Going forward, servicers are required to follow the 
standard, pre-pandemic rules in the GSE servicing guides to achieve QRPC.

New GSE loss mitigation programs were introduced for all borrowers, 
including a payment deferral program that allows borrowers to defer up to 
six months of payments. Servicers were also directed to solicit non-responsive 
borrowers for permanent loss mitigation options such as payment deferrals 
and flex modifications. 

Pre-2023 (non-COVID/Disaster)  
Payment Deferral

Defer up to two months of P&I payments

Cannot include advances in deferred amount

Not required to perform escrow analysis

No restrictions on nearness of maturity date

New (non-COVID/Disaster)  
Payment Deferral

Defer at least two and up to  
six months of P&I payments

Can include servicing and escrow  
advances in deferred amount

Required to perform escrow analysis & spread 
escrow shortage over 60 months

Must not be within 36 months  
of maturity or projected payoff
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housing-related expenses. Under 
guidance issued by the Treasury 
(which oversees the program), states 
(along with the District of Columbia, 
U.S. territories, and tribes) were 
tasked with:

(1) �establishing eligibility criteria and 
a system for borrowers to submit 
applications,

(2) processing applications, and

(3) distributing funds.

HAF participants are required to 
submit quarterly reports to the 
Treasury that include financial data, 
targeting data, and impacts of the 
HAF program. The latest Treasury 
data shows HAF programs nationwide 
made roughly $3.7 billion in payments 
to more than 318,000 homeowners 
at risk of foreclosure. In the first 
quarter of 2023 alone, HAF programs 
doled out $1.2 billion in assistance 
to households – representing a 50 
percent increase from the fourth 
quarter of 2022, the Treasury reported. 
Like other COVID-related assistance 
programs, HAF program funds must 
be used by September 30, 2025.

Delays in DC

By the start of 2022, many states had 
received their allotment of federal 
assistance from the Treasury and had 
fully launched HAF programs. 

To give borrowers in default time 
to take advantage of HAF funding, 
the DC Council enacted emergency 
and temporary legislation restricting 
foreclosure and requiring a new 
“foreclosure warning notice.”

The emergency bill was scheduled 
to expire on February 20, 2023, 
but a temporary version under 
Congressional review was scheduled 
to extend the deadline. However, 
dysfunction within the U.S. House 
of Representatives in early 2023 
(the fight over naming a Speaker) 
left several DC bills in legislative 
limbo. As a result, the District 
Council was forced to pass a new 
emergency measure to prevent a 
gap in protection for homeowners 
facing foreclosure. After several more 
extensions later in the year, these 
requirements are scheduled to expire 
January 9, 2024.

Maryland Regulators Provide HAF 
Guidance

The Maryland Department of Housing 
and Community Development 
(DHCD) launched the Maryland 
Homeowner Assistance Fund in 
December 2021. The Maryland Office 
of Financial Regulation (OFR) and 
the DHCD have taken an active 
role in notifying servicers of their 
obligations under state and federal 
law in connection with HAF. In May, 
DHCD and OFR published updated 
versions of their FAQs from mortgage 
servicers about the MD HAF program. 
The questions cover the timing and 
process for applications, approvals, 
denials, and the interaction between 
HAF applications and servicers’ loss 
mitigation and foreclosure processes.

The District of Columbia was a 
notable exception, and the DC 
HAF program (launched in June 
2022) has been plagued by delays. 
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NEW YORK FORECLOSURE LEGISLATION AND LITIGATION

New York Turns Back the Clock on Foreclosure Law
On the subject of foreclosure, New York lawmakers have had a contentious 
relationship with the state’s courts in recent years. In 2021, New York’s highest 
court provided much needed clarity for the mortgage industry with its 
decision in Freedom Mortgage Corp v Engel. Engel addressed the valid 
means by which a lender could de-accelerate a mortgage loan to preserve 
the right to foreclose within the 6-year statute of limitations.

Many New York legislators disagreed with the Engel decision, reasoning that 
this ruling made it too easy for lenders to stop and restart foreclosures and 
deprived borrowers of a powerful defense. In response to the court’s ruling, 
the New York Senate and Assembly passed the Foreclosure Abuse Prevention 
Act (FAPA), and Governor Kathy Hochul signed the bill at the very end of 2022.

FAPA, which was written to apply retroactively, is designed to prevent lenders 
from unilaterally de-accelerating mortgage loans. The law makes foreclosures 
more complicated in New York and requires a high degree of efficiency and 
precision from lenders throughout the lengthy foreclosure process. 

A Win for Lenders in New York State Court
In good news for the industry, New York’s highest court finally resolved an 
issue that has troubled lenders for over a year. The original decision in Bank 
of America, N.A. v. Kessler, issued in December 2021, created a compliance 
conundrum for lenders sending pre-foreclosure notices to borrowers in default.

New York law requires a specific notice to be 
sent to borrowers at least 90 days before the start 
of foreclosure, and the statute (NY CLS RPAPL 
1304) mandates that this notice must be sent “in 
a separate envelope from any other mailing or 
notice.” The 2021 Kessler decision interpreted this 
to mean that the lender could not include any 
other disclosures (such as a bankruptcy or FDCPA 
disclosure) to the form notice in the statute.

This ruling left lenders in a difficult spot, because it forced them to either 
comply with this strict interpretation and potentially violate other state 
or federal laws or hold off on sending the notice and thereby postpone 
the foreclosure process indefinitely. Thankfully, the NY Court of Appeals 
overturned the original Kessler decision in February, holding that Section 
1304 allows some disclaimers or notifications to a borrower beyond the 
statutory text to be included in the 90-day notice.
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LOOKING AHEAD TO 2024

2024 has the potential to be chaotic for the mortgage 
industry, from looming federal legislative gridlock 
to increased federal and state regulatory mandates, 
topped off with an uncertain economy that could 
increase borrower defaults and loss mitigation demands.
Although Congress narrowly avoided a government shutdown this fall, spring 
could see even more contentious fights within a House of Representatives 
divided by a razor-thin margin. This is further complicated by the fact that 2024 
is an election year. Lenders and servicers will need to prepare for disruptions to 
their operations if federal agencies go unfunded for an indefinite period.

With or without legislative dysfunction, we expect to see a flurry of rulemaking 
from federal regulators next year. In addition to regulations targeting the use 
of AI, 2024 is likely to see regulatory proposals on consumer privacy and other 
technology-related matters. The CFPB has already published a proposed rule on 
personal financial data rights, and if this rule is finalized next year, it could require 
lenders and servicers to update their procedures.

Some state lawmakers will probably take up bills focused on similar technology 
and consumer data issues, following the trend in recent years of states enacting 
their own consumer privacy regimes. Several states are not scheduled to hold 
legislative sessions in 2024, but the rest will propose enough bills to keep 
legislative trackers busy.

If next year brings economic struggles that result in higher mortgage default 
volumes, federal lending agencies and the GSEs could step in to protect 
borrowers from foreclosure. During 2023 we saw a move away from pandemic-era 
loss mitigation standards toward a mix of old rules and new programs based on 
the experience gained by servicers and regulators over the past several years. If 
these are insufficient to meet increased borrower needs, lending agencies might 
get creative with new borrower assistance programs.

Covius Compliance Solutions is continually tracking case law, legislation, 
and regulation related to collections, default servicing, loss mitigation, and 
foreclosure. We use this information to maintain template libraries and processes 
that are compliant and up to date and to communicate the latest developments 
to our clients. We appreciate the partnership with our clients and strive to 
provide valuable insights for the industry.


