
New Administration, New CFPB

A new administration in Washington, 
D.C. brought new leadership to 
many federal agencies, including the 
CFPB. On inauguration day, Kathleen 
Kraninger resigned as Director of 
the Consumer Financial Protection 
Bureau (CFPB) at President Biden’s 
request. Although the Dodd-Frank 
Act originally made the Director of the 
Bureau removable only for cause, the 
U.S. Supreme Court determined in its 
2019 decision Seila Law LLC v. CFPB 
that the President has the authority to 
replace the Director at will.

In her resignation letter, Kraninger 
acknowledged the Court’s decision: 
“I support the Constitutional 
prerogative of the president to 
appoint senior officials within the 
government who support the 
president’s policy priorities, which 
ensures our government is responsive 
to the will of the people as expressed 
in presidential elections.”

David Uejio, who has served in various 
positions at the CFPB since 2013, was 
tapped as Acting Director pending 
the confirmation of Rohit Chopra. 
Chopra took over as director in mid-
October.

Many in the financial services 
industry saw the appointments of 
Uejio and Chopra as a return to the 
Obama-era CFPB under Richard 
Cordray. Both Biden picks worked at 
the Bureau with Cordray when the 
CFPB took a more aggressive stance 
toward the industry, including the 
use of the infamous “rulemaking by 
enforcement.”

Reversals and New Proposals

Acting Director Uejio wasted no time 
establishing that the new CFPB would 
have different priorities than it had 
under the previous administration. 
Within a week of his appointment, 
he sent an email to Bureau staff that 
emphasized an immediate focus 
on “supervision and enforcement 
tools on overseeing the companies 
responsible for COVID relief” and 
highlighted some mortgage servicers’ 
failure to comply with parts of the 
CARES Act and related requirements.

Uejio also announced an effort to 
recruit more attorneys for the Bureau 
in the interest of “vigorous oversight 
of all applicable Federal laws and 
the fullest utilization of our legal 
authorities.” Although it will take 
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time for these changes to translate to 
increased enforcement action, those 
who are currently being scrutinized by 
the CFPB may see less flexibility from 
regulators and harsher penalties for 
non-compliance.

Throughout this year, the CFPB has 
worked to reverse policies enacted by 
Director Kraninger, including:

•  Rescission of “abusiveness” policy 
statement

 •  In January 2020, the CFPB issued a 
policy statement intended to “convey 
and foster greater certainty about the 
meaning” of the term “abusive” within 
the Dodd-Frank Act and provide “a 
framework for the Bureau’s exercise 
of its supervisory and enforcement 
authority to address abusive acts or 
practices.”

 •  In March 2021, the CFPB rescinded 
this policy in order to ensure that 
it could “exercise the full scope of 
its supervisory and enforcement 
authority” and because the Bureau 
concluded that “the Policy Statement’s 
effectiveness in accomplishing its 
stated purposes does not justify its 
potential to harm consumers and the 
marketplace.”

•  Rescission of multiple policy 
statements that provided temporary 
flexibilities to financial institutions 
due to the pandemic

 •  Between March 2020 and June 
2020, the CFPB issued seven policy 
statements related to supervision 
and enforcement; the goal of these 
statements was to provide guidance 
and flexibility for lenders and servicers 
faced with multiple challenges 
including a newly-remote workforce 
and borrowers suddenly facing 
financial distress.

 •  Six of these policy statements were 
rescinded at the end of March 2021 
due to “the Bureau’s commitment 
to consumer protection, and the fact 
that financial institutions have had a 
year to adapt their operations to the 
difficulties posed by the pandemic.” 
The seventh was rescinded after 
Director Chopra’s confirmation.

•  Compliance bulletin to mortgage 
servicers

 •  The CFPB followed up on its 
elimination of flexibilities with a 
message directed at mortgage 
servicers: “Unprepared is 
Unacceptable”

 •   Issued on April 1 (though sadly not 
an April Fool’s joke), the bulletin 
specified that the Bureau planned 
to “monitor servicers’ engagement” 
with borrowers needing assistance 
and “prioritize mortgage servicing 
oversight work in deploying its 
enforcement and supervision 
resources in the coming year.”

 •  The bulletin also laid out the Bureau’s 
expectations regarding how servicers 
must prepare for and communicate 
with borrowers exiting forbearance 
and needing additional loss mitigation 
assistance.
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Regulation F

In the latter part of 2020, the CFPB 
issued Regulation F, a series of rules 
designed to interpret the Fair Debt 
Collection Practices Act (FDCPA) 
and address how to comply with the 
law using modern technology and 
collection practices. Regulation F was 
originally scheduled to take effect on 
November 30, 2021.

Due to the complexity of the rules and 
the disruption to the financial services 
industry caused by the COVID-19 
pandemic, the CFPB proposed a 
60-day delay that would have made 
Regulation F effective at the end of 
January 2022. This proposal potentially 
introduced more confusion for 
collectors and servicers preparing to 
comply with the new rules, especially 
since the Bureau was unsure about 
whether the rules’ protections for 
industry (such as safe harbors) should 
apply to those who chose to comply by 
the original effective date.

Ultimately the CFPB decided against 
a delay, and Regulation F went into 
effect on November 30. Shortly before 
the final effective date, the CFPB 
issued guidance on how to comply 
with Regulation F in the form of “Debt 
Collection Rule FAQs.” FAQ topics 
included guidance on limited-content 
voicemails, telephone call frequency, 
and providing validation of debt 
information to consumers.

The FAQs also attempt to clarify how 
mortgage servicers can comply with 
the residential mortgage debt “special 
rule,” although given the complexity 
of the special rule, it will likely take 
time (and perhaps further guidance) 
before servicers fully understand how 
to comply.

The CFPB website was careful to 
point out that these FAQs are a non-
binding compliance aid subject to the 
guidance policy established by the 
Bureau under Director Kraninger.

Mortgage Servicing & Foreclosure 
Prevention

The federal CARES Act, enacted 
in March 2020 in the midst of 
widespread concern over the 
pandemic’s impact on consumers, 
established a 4-month foreclosure 
moratorium for federally-backed 
mortgages. This moratorium was 
extended several times by federal 
agencies and the GSEs and ultimately 
ended on July 31, 2021.

In early April 2021, in anticipation of 
the foreclosure moratorium coming 
to an end, the CFPB proposed a 
rule intended to prevent a “wave 
of COVID-19 foreclosures.” Despite 
questions about whether the Bureau 
actually had the authority to halt 
foreclosures, the draft rule proposed 
to essentially extend the foreclosure 
moratorium by establishing a 
“temporary COVID-19 emergency 
pre-foreclosure review period until 
December 31, 2021.”

The proposed rule had a short, 5-week 
notice and comment period, and 
during that time, the CFPB received 
over 200 public comments from 
consumer advocates, the financial 
services industry, and the public at 
large. Many servicers and mortgage 
industry groups pointed out the 
problems that the rule might create, 

Regulation F is a series of 
rules designed to interpret 
the Fair Debt Collection 
Practices Act (FDCPA) and 
address how to comply 
with the law using modern 
technology and collection 
practices.
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and some suggested alternatives to a 
blanket moratorium through the end 
of the year.

Thankfully, the CFPB modified its 
original proposal and issued a final 
rule on June 28 that did not include 
a moratorium. Instead, the final 
rule specified what loss mitigation 
steps servicers are required to 
take in order to initiate foreclosure 
prior to December 31. The rule also 
established new procedures for 

servicers assisting borrowers who 
were experiencing a COVID-19 
hardship.

Although the rule went into 
effect one month after the federal 
moratorium was scheduled to 
expire, FHFA stepped in to prevent 
GSE foreclosures in the interim and 
announced that Fannie Mae and 
Freddie Mac would require early 
compliance with the rule.

Hunstein Opinion Creates FDCPA Compliance Headaches

The debt collection and debt servicing industry was blindsided earlier this 
year when the 11th Circuit Court of Appeals issued a troubling and disruptive 
opinion in April that adopted a novel interpretation of the decades-old Fair 
Debt Collection Practices Act (FDCPA).

In Hunstein v. Preferred Collection & Management Services, Inc., a 
unanimous, 3-judge panel determined that a debt collector’s transmittal 
of the consumer’s data to a mailing vendor could be a prohibited 
communication “in connection with the collection of any debt” with a third 
party. Vendors are widely used throughout the financial services industry, 
and collectors and servicers regularly send borrowers’ information to 
vendors while collecting debt and servicing loans.

The Hunstein court assumed, based on a plain reading of the FDCPA, that 
the collector’s transmittal to the mailing vendor was a communication 
in connection with the collection of a debt and that this violation was 
analogous to the tort of public disclosure of private facts.

Once the opinion was issued, the defendant collection company immediately 
asked for a re-hearing, and amicus briefs arguing against such a broad and 
far-reading reading of the FDCPA poured in from state bar associations, 
financial industry groups, and a coalition of debt collection companies.

On the heels of the initial Hunstein opinion, plaintiffs’ attorneys began filing 
copycat lawsuits in different districts around the country. Although the 11th 
Circuit only has jurisdiction over Alabama, Florida, and Georgia, consumers 
sued debt collectors in other states in the hope that those courts would be 
persuaded to adopt the same reasoning.

Federal Courts
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Thankfully, the 11th Circuit put its decision on hold pending re-hearing, and 
in the meantime, the US Supreme Court issued an opinion in TransUnion 
LLC v. Ramirez, 141 S. Ct. 2190 (2021) that seemed to support the debt 
collector’s position in Hunstein. The TransUnion opinion held that a mere 
statutory violation like the one alleged in Hunstein was not enough to give 
the plaintiff standing to sue.

The Hunstein court issued a new opinion on October 28 that reaffirmed 
its prior decision. One member of the 3-judge panel changed his position 
and dissented, arguing that Mr. Hunstein was not harmed by the debt 
collector’s actions, and that the use of a mail vendor to send out letters “is 
not a harm at which Congress was aiming.”

In an unusual move, the full 11th Circuit voted less than three weeks later 
to vacate the Hunstein opinion and re-hear the case en banc – this means 
that all of the judges on the 11th Circuit will reconsider the case together. 
Many observers are hopeful that the full court will agree with the dissenting 
judge that the use of vendors does not harm consumers and does not 
violate the FDCPA.

Oral arguments in Hunstein are scheduled for late February 2022.

Ever-changing technology presents a challenge to courts trying to interpret 
and apply consumer protection laws; present-day technology and its 
uses may not easily fit within the parameters established by legislators 
or regulators years ago. Litigation over the federal Telephone Consumer 
Protection Act (TCPA) in recent years provides an example of this problem.

Last December, the Supreme Court heard oral 
arguments in Facebook Inc. v. Duguid, a case that 
focused on the definition of “automatic telephone 
dialing system” (ATDS) under the TCPA. Consumer 
plaintiffs in cases like Facebook have argued for 
a broad definition of ATDS that would apply to 
any technology that stores or produces telephone 
numbers to be called. If the Court accepted this 
definition, it would have subjected many companies, 
including most of the financial services industry, to 
liability under the TCPA.

Fortunately, the Court, in a 9-0 decision authored by Justice Sotomayor, held to 
a narrow definition of ATDS and emphasized that such technology “must use  
a random or sequential number generator” to be considered an autodialer.

Facebook Decision Clears Up TCPA Autodialer Confusion
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Sotomayor’s opinion suggested that accepting the plaintiff’s broad 
definition “would take a chainsaw to these nuanced problems when 
Congress meant to use a scalpel.” The opinion also pointed to the hazard 
of potentially creating TCPA liability for “ordinary cell phone owners in 
the course of commonplace usage, such as speed dialing or sending 
automated text message responses.”

Following up on its 2020 decision in Seila Law LLC v. CFPB, the Supreme 
Court issued another ruling in June concerning the at-will removal by the 
President of the director of a federal agency. The agency in question in 
Collins v. Yellen was the Federal Housing Finance Agency (FHFA), which was 
established by the Housing and Economic Recovery Act of 2008. Shortly 
after its creation, the FHFA put Fannie Mae and Freddie Mac (the GSEs) into 
conservatorship and directed GSE dividends to be paid to the Department 
of the Treasury – this was intended to help repay taxpayer bailouts given to 
the struggling GSEs.

Like the CFPB, the FHFA was set up to be headed by a single director who 
is appointed to a 5-year term who can only be removed by the President 
“for cause.” The plaintiffs in the Collins case made an argument about the 
FHFA’s structure that was similar to the plaintiff’s winning argument about 
the CFPB in Seila Law. In both cases, the plaintiffs disagreed with actions 
taken by a federal agency and argued that those actions were not valid 
because of the agency’s unconstitutional structure.

The Supreme Court agreed with the plaintiffs in Collins that preventing 
the President from removing the director of the FHFA at will violates the 
Constitution’s separation of powers. The 7-2 opinion authored by Justice 
Alito severed this provision from the law; as a result, the FHFA’s director is 
now removable by the President at will.

The plaintiffs, a group of GSE shareholders, had disputed the FHFA’s 
authority to have GSE dividends paid to the Treasury (to the detriment of 
private shareholders). Unfortunately for the plaintiffs, the Supreme Court 
declined to reverse any actions taken by the FHFA. The Court did remand 
the case back to the 5th Circuit to determine if the shareholders are entitled 
to any remedy on their remaining claims, but many observers think that 
the shareholders are unlikely to prevail.

SCOTUS Applies Seila Law Standard to Another Federal Agency
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Connecticut

Connecticut enacted Senate Bill 891, 
which extended the sunset date for 
the state’s foreclosure mediation 
program for an additional six years. 
Under the bill, the program end date 
is now July 1, 2029. Previously, the 
program was scheduled to expire 
on July 1, 2023. As we covered in 
previous client alerts, Senate Bill 891 
also clarifies pre-foreclosure notice 
requirements under the Connecticut 
Housing Finance Authority by 
specifying that a pre-foreclosure 
notice must be sent to “each 
homeowner who is a mortgagor.”

New Jersey

Earlier this year, the New Jersey 
legislature enacted legislation aimed 
at enhancing homeowner notification 
of foreclosure mediation options. 
Under the bill, whenever a residential 
mortgage lender provides a borrower 
with a Notice of Intention to Foreclose 
and also at the time a foreclosure 
lawsuit is filed, the lender must 
notify the borrower, using the New 
Jersey Court’s “Notice of Foreclosure 
Mediation Availability” form, that 
“obtaining the assistance of a trained 
foreclosure prevention and default 
mitigation counselor is a prerequisite 
to participation in mediation” and  
“the homeowner-borrower is not 
required to pay any fees in order to 
participate in mediation.”

Washington

On May 3, Washington Governor 
Jay Inslee signed House Bill 1108, a 
measure designed to temporarily 
expand the applicability of 
Washington’s Foreclosure Fairness Act 
(FFA). The FFA contains exemptions 
for federally-insured deposit 
institutions that conduct fewer than 
250 foreclosure sales in the prior year. 
Washington lawmakers, however, 
were concerned that applying the 
250-foreclosures (in the prior year) 
threshold would likely result in very 
few lenders being subjected to the 
FFA’s mediation requirements since 
foreclosures were down in 2021 
and 2022 due to federal and state 
moratoriums.

According to the bill sponsors, House 
Bill 1108 is intended to ensure that 
foreclosure assistance remains 
available to Washington borrowers. 
House Bill 1108 adjusts the look-back 
period for determining when the FFA 
applies; for calendar years 2021 and 
2022, the FFA will apply to lenders that 
had more than 250 foreclosure sales 
in 2019. The bill also expands the FFA’s 
pre-foreclosure notice and mediation 
requirements to all residential real 
property of up to four units. 

In light of added pressure COVID-19 has put on borrowers, several state 
legislatures made it a priority to increase access to state foreclosure 
mediation programs. Covius Compliance Solutions tracked seventeen 
measures updating state mediation programs; however only three were 
enacted this year.

STATE UPDATES

Updates to State Foreclosure Mediation Programs
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COVID-19 State Foreclosure Moratorium Roundup 
Several trends we reported on in 2020 remain in 
the spotlight, including measures aimed at helping 
borrowers impacted by the COVID-19 pandemic.

On September 2, New York’s incoming Governor 
Hochul signed legislation extending the protections 
of the COVID-19 Emergency Eviction and Foreclosure 
Prevention Act of 2020 (CEEFPA) through January 15, 
2022. The protections, which allows borrowers facing 
foreclosure to stay those proceedings by claiming a 
COVID-19-related hardship, were first put into place in 
December 2020.

The current extension includes amendments to the previous law that require 
additional verbiage to the Hardship Declaration. Those amendments seek 
to resolve certain constitutional issues with the previous law by providing 
a mechanism for a landlord or lender in an eviction or foreclosure action to 
challenge a tenant’s or borrower’s hardship claim. Where such a challenge is 
made, the CEEFPA allows a petitioner or foreclosing party to request a hearing 
from the court to determine the validity of the hardship claim. In the absence 
of a court challenge, borrowers who return a signed Hardship Declaration are 
entitled to a stay of foreclosure through January 15, 2022.

In addition to New York, Oregon and the District of Columbia are the only 
remaining jurisdictions that still have a foreclosure moratorium in place.

The District of Columbia’s moratorium on evictions and foreclosures was 
originally tied to the District’s official public health emergency and was 
scheduled to last until 60 days after such emergency ended. In July, Mayor 
Muriel Bowser announced that she planned to allow the public health 
emergency to lapse at the end of July. Meanwhile, the District Council approved 
new legislation to extend the prohibition on foreclosures until February 4, 2022, 
allowing enough time for the American Rescue Plan Act of 2021 appropriations 
to get to distressed homeowners.

In Oregon, Governor Kate Brown signed House Bill 2009, which extended the 
state’s foreclosure moratorium through June 30, 2021. The bill also gave the 
governor the authority to further extend the moratorium by executive order, and 
the governor used that authority twice – the most recent extension expires on 
December 31, 2021.

As these pandemic-era foreclosure moratorium protections begin to lapse, 
servicers should continue to align themselves with the various state and federal 
COVID-19 loss mitigation guidelines.  
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NY Focus on Reverse Mortgages
The ability of senior co-op shareholders in New York 
to draw on their home equity for retirement needs 
through a reverse mortgage is an issue of particular 
importance to New York legislators. On June 10, the 
New York Assembly passed Senate Bill 760, a bill that 
authorizes reverse mortgages for co-ops. The legislation 
is a product of nearly two decades of New Yorkers 
lobbying the US Department of Housing and Urban 
Development to allow seniors in cooperative apartment 
units access to this type of loan.

An almost identical version of the bill passed the New York legislature in 2019 
but was met with opposition and ultimately vetoed by Governor Andrew Cuomo 
over concerns that “borrowers will still be exposed to unnecessary risk that could 
lead to foreclosure.” The criticism apparently did not deter the bill’s sponsor 
to make another attempt at getting the legislation signed into law. New York 
Senate Bill 760 was delivered to Governor Kathy Hochul and signed into law on 
December 1, 2021.

The bill adds a new section to New York’s banking law and specifies under what 
conditions reverse co-op loans can be made. The bill identifies who is eligible 
to receive such a loan (co-op owners who are 62 or older) and establishes 
procedures that reverse co-op loan servicers must follow if a borrower is in 
default. The default servicing procedures include a form notice, which is included 
in the text of the bill and must be provided to borrowers in default at least 45 days 
prior to commencing foreclosure. Servicers are also required to hold a face-to-
face settlement conference with the borrower in default prior to foreclosure.

While some of the provisions in the bill may make it more difficult for servicers 
to service these types of loans, none appear to be particularly onerous. However, 
the bill requires the New York Department of Financial Services to create rules 
and regulations relating to the new reverse cooperative apartment unit loan 
type, so servicers should expect to see more requirements in this area. The new 
law takes effect May 30, 2022. 

New FHFA Acting Director

Immediately following the issuance of 
the Supreme Court’s Collins decision 
near the end of June, President 
Biden terminated the directorship 
of Trump appointee Mark Calabria 
and appointed Sandra Thompson 

as Acting Director. Calabria had 
been working toward ending the 
conservatorship of Fannie Mae and 
Freddie Mac, but thus far Acting 
Director Thompson does not appear 
to have much interest in continuing 
that policy.

INDUSTRY UPDATES
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Acting Director Thompson has many 
years of experience as a federal 
regulator; she worked at the FDIC 
for over 23 years and has served as 
the FHFA’s Deputy Director of the 
Division of Housing Mission and Goals 
since 2013. Since her appointment 
Thompson has been widely praised 
by industry groups, including the 
Mortgage Bankers Association, 
making her one of the rare regulators 
that is popular with both consumer 
advocates and industry.

Some members of Congress, 
including Maxine Waters – the Chair 
of the House Financial Services 
Committee, called for Thompson to 
be nominated for a 5-year term as 
the FHFA’s Director. In a statement 
released in September, Waters 
pointed to Thompson’s “commitment 
to ensuring that the GSEs are both 
well capitalized and using their status 
to expand low-cost mortgage credit 
to all communities” as well as her 
“commitment to accountability and 
transparency.” 

On December 14, the Biden 
administration announced that 
Acting Director Thompson would be 
nominated to serve as the FHFA’s 
Director. Given the broad support 
that Thompson has enjoyed so far, 
her confirmation is expected to 
proceed quickly.

New Uniform Instruments

In what was perhaps the largest 
overhaul of loan documents in 20 
years, Fannie Mae and Freddie Mac 
released new uniform notes, security 
instruments, riders, and special 
purpose forms for all 50 states in 
early July. Lenders were permitted to 
begin using the new loan documents 
immediately, and the new forms are 
mandatory starting January 1, 2023.

According to a fact sheet published 
by Fannie Mae, the new instruments 
are designed to have an easier to 
use structure, to provide more clarity 
by using plain language to explain 
borrower and lender obligations, and 
to reflect changes in the mortgage 
industry by aligning with current 
practices and systems.

Some of the changes that will 
affect servicers include revisions to 
contractual demand wording; the 
addition of loss mitigation verbiage; 
and provisions related to electronic 
loan documents, electronic notices, 
and electronic transfers. Servicers 
will likely need to begin tracking 
which loans use the new forms in 
order to ensure that their processes 
and procedures are tailored to the 
contractual requirements for each loan.

Loss Mitigation Program Overhauls

An estimated 7.7 million residential 
mortgages have been put into 
forbearance since the start of the 
pandemic; as a result, the past year 
has proved challenging for servicers 
trying to manage higher-than-normal 
volumes of distressed borrowers 
needing loss mitigation assistance.

In response to these unusual 
circumstances, federal lending 
agencies and the GSEs issued updates 
throughout the year to their  
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COVID-19-related loss mitigation 
programs and procedures.

In addition to extensions of their 
respective foreclosure moratoriums, 
FHA, VA, and USDA extended their 
deadlines for borrowers to request 
forbearance until the end of the 
national emergency. Fannie Mae and 
Freddie Mac, on the other hand, did 
not set a forbearance request deadline.

Extended forbearances necessitated 
adjustments to standard loss mitigation 
programs, including payment deferral 
and partial claim options, as well as 
revisions to disaster loan modifications. 
Some of these updates were rolled 
out with little to no warning before 
they became effective, so servicers 
had to scramble to revise their 
loss mitigation documents and 
procedures to stay compliant.

LOOKING AHEAD TO 2022

As state and federal foreclosure protections continue 
to expire, the backlog of loans in default is likely to 
result in more foreclosures in 2022. 

However, the “wave” that the CFPB and other federal agencies feared 
should be mitigated by the expanded state, federal, and GSE programs for 
pandemic-related defaults.

Because 2022 is a midterm election year for a closely divided Congress, 
significant federal legislation directed at the mortgage industry is unlikely. 
Instead, under the new administration, lenders and servicers should expect 
heightened scrutiny and possible new rules from federal regulators. The 
CFPB’s leadership has explicitly stated that enough time has passed since 
the beginning of the pandemic that the mortgage industry should be 
prepared to comply with all regulatory obligations. Fair lending and default 
servicing will be among the CFPB’s top areas of focus during the next year.

State lawmakers may continue to try to address mortgage defaults by 
expanding state foreclosure relief programs or by adding to servicers’  
pre-foreclosure requirements. In the past year, we have seen such 
directives from state legislators, governors, and courts, and this is likely  
to continue in the coming year.

The Supreme Court is not considering any cases in its current term that 
directly relate to mortgage servicing, but lower federal court proceedings 
(such as the ongoing 11th Circuit Hunstein case) will have an impact on 
the industry.

Covius Compliance Solutions is continually tracking case law, legislation, 
and regulation related to collections, default servicing, and foreclosure. We 
use this information to maintain template libraries and processes that are 
compliant and up to date and to communicate the latest developments 
to our clients.


