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The shifting dynamics of mobile
communications under the TCPA

By Covius Compliance Solutions

INn 1991, when the federal Telephone Consumer Protection Act (TCPA or “the Act”) was introduced, few people owned or
used a mobile phone. Today, however, the majority of Americans have smartphones with capabilities that eclipsed both
telephones and computers as they existed in 1991. Technology has outpaced Congressional Intent with regard to the

TCPA.

It's not surprising, then, that updating and implementing the Act in the age of the smartphone has proven difficult for
the responsible agency, the Federal Commmunications Commission (FCC).

In a time when people have powerful communication devices at their fingertips around the clock, auto finance
companies must comply with strict limitations on how they can reach out to existing and potential customers on their
cell phones. This is particularly difficult in light of recent developments.

Here's what you need to know...

Regulations in flux: ACA International and mobile

Fewer and fewer consumers have a landline telephone
in their homes, instead choosing to communicate
exclusively on their mobile devices. By mid-2017,
according to federal statistics, most Americans had

given up their landlines and were using only mobile
telephones. The figures are even steeper among
millennials: nearly three-quarters of Americans age
25-34 live in mobile-only households." In addition,

an increasing number of consumers—especially
millennials—prefer to communicate via text message
rather than

phone calls.

While regulators have proposed updates to meet the
changes in use and technology, these new regulations
have caused a lot of uncertainty and apprehension.
The latest trends show that recent regulations have led
to an increase in the filing of TCPA-related actions. As

a result, vehicle finance companies must understand
and implement ever-changing rules governing mobile

communications.

The most recent development comes via the D.C.
Circuit Court of Appeals.

In its March 2018 ruling in ACA International v. FCC,
the D.C. Circuit—among other determinations and
directives—ordered the FCC to reconsider its definition
of an Automatic Telephone Dialing System (ATDS) as
laid out in the FCC's 2015 Omnibus Order, which was
being challenged in the case. According to the court,
the FCC's expansive definition of an ATDS could be
applied to a smartphone, thereby making almost all
Americans potential TCPA violators based on everyday
cell phone use.

So while the ruling confirmed certain parts of the
FCC's original 2015 order, in some important respects,
the court agreed with the prevailing sentiment of the
financial services industry: The

FCC had overreached and needed to dial it back—pun
intended.

Auto finance companies must comply
with strict l[imitations on how they can
reach out to existing

'Blumberg SJ, Luke JV. Wireless substitution: Early release of estimates from the
National Health Interview Survey, January-June 2017. National Center for Health
Statistics. December 2017.
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TCPA compliance in uncertain times

In the wake of the ACA International decision, the FCC

is going to have to revise and clarify certain aspects of its
guidance regarding what types of technology companies
can use to commmunicate with borrowers and what that
communication can look like. All of this will have a major
impact on TCPA cases and company liability, since it will
define what falls within the scope of the TCPA and the
resulting litigation, as well as certain TCPA requirements.

The following are actions you can take now, while the
industry waits for these potentially sweeping changes:

= Action Item #1: Proceed with caution

Since July of 2015, when the FCC released its Omnibus
Order, litigation involving the TCPA has increased

by 50%. Most of this litigation is filed as class action
lawsuits seeking millions of dollars in damages. Also,
federal agencies remain committed to protecting
consumers. The TCPA, in particular, is one of the
regulators’ favorite methods of targeting companies,
with its heavy financial penalties and attention-
grabbing headlines.

Until the FCC issues its clarified guidance and the
matter is more settled, vehicle finance companies
should be mindful of the current state of the
regulations. This will help them avoid running afoul
of the TCPA in their efforts to market products or

reach customers in default.

= Action Item #2: Document everything

We cannot overstate the importance of
documentation—both with regard to your efforts to
communicate with the borrower and in the form of a

written compliance plan.

Clear and detailed documentation of calls and texts
is often an easy way to avoid, settle, or end a TCPA
lawsuit. And a written policy that includes policies
and procedures regarding the TCPA will ensure
awareness of and compliance with those policies
across the organization.

Action Item #3: Partner with a dedicated
compliance team

As the TCPA situation develops, it will be
increasingly challenging to maintain a real-time and
comprehensive understanding of the requirements,

let alone how to implement them moving forward.

The right compliance partner can help you navigate
the uncertainty and shifting regulations that affect
how you communicate with your borrowers and
potential customers.

The FCC is going to have to revise and
clarify certain aspects of its guidance
regarding what types of technology
companies can use to communicate

with borrowers
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Covius: Industry-leading
compliance expertise

The experts on Covius' Compliance Solutions team are
dedicated to staying on top of the regulatory issues—including
TCPA guidance and litigation—and understanding what they
mean to our clients in the vehicle finance industry.

We monitor pending legislation and regulations and analyze
the latest developments as they occur, so that our clients are
prepared to meet the changes proactively, with full visibility
and the best possible approach.

With Covius in your corner, you have access to the industry's
leading compliance experts and resources. Contact us today to
learn how we can help your company keep up with the latest
developments, create efficiencies, and reduce your risk while

managing the complexity of compliance in 2018 and beyond.

A/

To learn more about our services for financial institutions
please call us at 877.516.8121 or visit us online at covius.com
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