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Will Language Be the
Barrier? Conducting
Business in “Native”
Language
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An interview with MBA Insights
regarding the FHFA addition to
the Uniform Residential Loan
Application

Maria Moskver is General Counsel & Enterprise Compliance Officer

with Covius, Glendale, Colo., @ mortgage services provider. She has

more than 20 years of experience in consumer financial services,
including loss mitigation, bankruptcy and operations. She has extensive
knowledge of federal and state-specific regulatory issues, including the
requirements imposed by TRID, FCRA, FDCPA, Dodd-Frank and state-
specific regulations. She served as a member of the State Legislative and
Regulatory Commmittee of the Mortgage Bankers Association.

MBA INSIGHTS: The issue of communicating with borrowers in their preferred language has been ebated for some
time, and industry groups, including the Mortgage Bankers Association, have expressed strong reservations. Both
the Consumer Financial Protection Bureau and the Federal Housing Finance Agency have recently acted on this.
What did they do and what does this mean for originators?

MARIA MOSKVER, COVIUS In late October, The Federal Housing Finance Agency added a new question to the
Uniform Residential Loan Application, asking borrowers if they would prefer to conduct the mortgage transaction
in their native language. It gives the borrower seven language choices: English, Chinese, Korean, Spanish, Tagalog,
Vietnamese and “other.” The industry, led by the MBA, had opposed this step, arguing that it would add significant

operational costs and createconfusion.

But FHFA went ahead with the change, and said that it had the blessing of the Consumer Financial Protection
Bureau. To date, the GSEs haven't commented on this issue, and the industry has been given a fairly long lead time,
February 2020, to implement it. What's unclear is: what, if anything, the lender or servicer is obligated to do with this
information; and is there a continuing obligation to communicate in that language if a borrower checks the box? We
don't know.

Adding to the confusion, FHFA has warned borrowers that checking the box doesn't mean that the transaction will
be done in their language or that the lender and other participants have agreed to do so. Although the form also
contains this caveat to foreign language communications availability, regulators and the GSEs could eventually

dismiss this caveat and require mortgage servicers to make communications available in these other languages.

In November, the CFPB signaled its continuing interest on this topic by releasing its final version of a Language
Access Plan designed to help non-English speaking consumers obtain better access to CFPB materials and to
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INSIGHTS: What are some compelling advantages to communicating with customers in their preferred language?

MOSKVER: The better the relationship and line of commmunication between the lender or servicer and the borrower,
the more likely it is that the borrower will successfully complete the mortgage application and origination process,
consistently make payments, be aware of their rights and options and be responsive and cooperative throughout
the life of a mortgage loan. Using the borrower’s preferred language whenever possible creates that better line of
communication and reduces the chance of a misunderstanding which could cause further issues. In a time when
the CFPB and other state and federal regulators are making LEP borrowers a focus as an underserved community,
servicers would do well to make (and document) good faith efforts to improve communication with these borrowers

by doing so in the borrower's preferred language.

Specifically, providing documents in borrowers' preferred languages is better protection for servicers in the event
that the servicer must foreclose and the borrower chooses to challenge the foreclosure via court action. The
borrower would have less of an argument that their rights were not properly conveyed by the servicers on account of
a language barrier if the servicer has provided forms and documents in the borrower’s preferred language.

INSIGHTS: What's the situation at the state level? Which states are at the forefront of this issue and what are they

requiring of lenders and servicers?

MOSKVER: While the preferred language issue is relatively new at the federal level, several states have been active
on this front for some time. In 2016, New York introduced a requirement that servicers must give borrowers the
option of receiving their 90-day pre-foreclosure notice with a six-language option. In Pennsylvania, the Act 91 pre-
foreclosure notice must be provided in English and Spanish, and lists four other languages that are optional, so

servicers are encouraged to send those when they know that a borrower speaks in that language.

Rhode Island, which has a large Portuguese population, now requires a translation available in Portuguese. Finally,
Massachusetts’ Right to Cure Notice includes a disclosure suggesting that borrowers have the entire notice
translated from English into their preferred language. This requirement is far less onerous than other prescribed-
form requirements because it places an obligation on the borrowers to take action to understand the information
presented to them. These examples demonstrate that states are taking a stance where they know they have a lot of
residents that speak a different language and that it makes sense to communicate with borrowers in that language.

In terms of case law and regulatory actions, the states have been relatively quiet, at least as far as mortgage
companies are concerned. On the auto side in California, however, there is case law requiring lenders to send a
notice of intent in both Spanish and English, if they know that the borrower speaks Spanish.
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INSIGHTS: Given these efforts at the state level, would lenders be better off with a nationwide standard?

MOSKVER: Compliance professionals will always prefer a nationwide standard to a patchwork of state requirements
because it is more consistent and provides more certainty for lenders and servicers who are trying to comply.
Unfortunately, when it comes to preferred languages, there may be no good way to create one nationwide standard

that works for all states.

When you consider population demographics, certain states will always need to provide more language options

and have increased requirements for lenders in order to provide access to mortgage loans for their citizens. For
instance, the November 2017 CFPB Spotlight Report regarding LEP borrowers highlighted that Texas, California and
New York alone account for almost 50% of the LEP borrowers in the country. These states, and others like them, will,
by necessity, have more expansive language requirements, and a more specific standard to account for them that
would be needlessly strict for others. A more general standard (e.g., requiring each state to make documents/services
available for the top five non-English languages in the state based on census data) could be overly broad and far

too cumbersome. So, while a nationwide standard is preferable from a compliance perspective, it just may not be
feasible.

The changing demographics of the United States and every state individually would make it difficult for a national
standard to stay on pace with its target audience. Census data is collected only every 10 years, which means that a
national standard based on U.S. Census data could fall short of being representative of the actual population and

its language assistance needs. Further, because of the vast range in demand levels for foreign language services
across the country (varying by state and even by county), there will likely still be consumer-friendly states that adopt
foreign language standards even if a national standard is in place. This may create an overly burdensome regulatory
environment for financial service providers, making it nearly impossible to comply with both sets of standards.

INSIGHTS: Your company provides compliance advice and communication services for banks and mortgage
companies. What are you advising your clients to do now?

MOSKVER: We're advising clients to document, document, document. Document how you're communicating

with the borrower. On the state level, we keep updating our templates to stay current with changing regulatory
requirements and are working with our clients to operationalize the language notices. Also, we're helping clients
clarify just what they're expected to do. For example, the New York rule could be read as requiring servicers to
communicate with borrowers in all six languages. And our guidance on that was to go back to New York to find out
whether truly all of them were required. The state gave us guidance that no, just in the language that you know the

borrower communicates in, not all six which would be even more confusing.

INSIGHTS: Where do you see this playing out down the road? Are there best practices that mortgage bankers
should be considering?

MOSKVER: This is an issue that's not going away, and one that will only get more critical as our population gets
more diverse. So, get ahead of it now. Read the new CFPB report on best practices, talk to your outside counsel,

and consider working with language translation and simplification providers. Also, don't think of it as purely an
application or a default issue, it needs to be taken into account across the entire mortgage lifecycle. For instance, are
you capturing this information during loan boarding and transfer processes? Chances are you may not be, and this is
an activity that gets a fair amount of scrutiny from regulators.
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Covius: Industry-leading
compliance expertise

The expertson Covius' Compliance Solutionsteam are dedicated
to staying on top of the regulatory issues and understanding
what they mean to our clients in the vehicle finance industry.

We monitor pending legislation and regulations and analyze
the latest developments as they occur, so that our clients are
prepared to meet the changes proactively, with full visibility
and the best possible approach.

With Covius in your corner, you have access to the industry’s
leading compliance experts and resources. Contact us today to
learn how we can help your company keep up with the latest
developments, create efficiencies, and reduce your risk while

managing the complexity of compliance in 2018 and beyond.

To learn more about our services for financial institutions
please call us at 877.516.8121 or visit us online at covius.com
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